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the common rule, Government-wide 
Debarment and Suspension (Non-
procurement), that implements Execu-
tive Order 12549 and Executive Order 
12689. 

§ 1008.635 Drug-free workplace. 
Drug-free workplace means a site for 

the performance of work done in con-
nection with a specific award at which 
employees of the recipient are prohib-
ited from engaging in the unlawful 
manufacture, distribution, dispensing, 
possession, or use of a controlled sub-
stance. 

§ 1008.640 Employee. 
(a) Employee means the employee of a 

recipient directly engaged in the per-
formance of work under the award, in-
cluding— 

(1) All direct charge employees; 
(2) All indirect charge employees, un-

less their impact or involvement in the 
performance of work under the award 
is insignificant to the performance of 
the award; and 

(3) Temporary personnel and consult-
ants who are directly engaged in the 
performance of work under the award 
and who are on the recipient’s payroll. 

(b) This definition does not include 
workers not on the payroll of the re-
cipient (e.g., volunteers, even if used to 
meet a matching requirement; consult-
ants or independent contractors not on 
the payroll; or employees of subrecipi-
ents or subcontractors in covered 
workplaces). 

§ 1008.645 Federal agency or agency. 
Federal agency or agency means any 

United States executive department, 
military department, government cor-
poration, government controlled cor-
poration, any other establishment in 
the executive branch (including the Ex-
ecutive Office of the President), or any 
independent regulatory agency. 

§ 1008.650 Grant. 
Grant means an award of financial as-

sistance that, consistent with 31 U.S.C. 
6304, is used to enter into a relation-
ship— 

(a) The principal purpose of which is 
to transfer a thing of value to the re-

cipient to carry out a public purpose of 
support or stimulation authorized by a 
law of the United States, rather than 
to acquire property or services for the 
Federal Government’s direct benefit or 
use; and 

(b) In which substantial involvement 
is not expected between the Federal 
agency and the recipient when carrying 
out the activity contemplated by the 
award. 

§ 1008.655 Individual. 

Individual means a natural person. 

§ 1008.660 Recipient. 

Recipient means any individual, cor-
poration, partnership, association, unit 
of government (except a Federal agen-
cy) or legal entity, however organized, 
that receives an award directly from a 
Federal agency. 

§ 1008.665 State. 

State means any of the States of the 
United States, the District of Colum-
bia, the Commonwealth of Puerto Rico, 
or any territory or possession of the 
United States. 

§ 1008.670 Suspension. 

Suspension means an action taken by 
a Federal agency that immediately 
prohibits a recipient from partici-
pating in Federal Government procure-
ment contracts and covered non-
procurement transactions for a tem-
porary period, pending completion of 
an investigation and any judicial or ad-
ministrative proceedings that may 
ensue. A recipient so prohibited is sus-
pended, in accordance with the Federal 
Acquisition Regulation for procure-
ment contracts (48 CFR part 9, subpart 
9.4) and the common rule, Government- 
wide Debarment and Suspension (Non-
procurement), that implements Execu-
tive Order 12549 and Executive Order 
12689. Suspension of a recipient is a dis-
tinct and separate action from suspen-
sion of an award or suspension of pay-
ments under an award. 

PARTS 1009–1099 [RESERVED] 
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PART 1100—EMPLOYEE 
RESPONSIBILITIES AND CONDUCT 

AUTHORITY: 5 U.S.C. 7301. 

SOURCE: 71 FR 25934, May 3, 2006, unless 
otherwise noted. 

§ 1100.1 Cross-references to employee 
ethical conduct standards, financial 
disclosure and financial interests 
regulations and other conduct 
rules. 

Employees of the United States Sec-
tion of the International Boundary and 
Water Commission are subject to the 
executive branch standards of ethical 
conduct contained in 5 CFR part 2635, 
the executive branch financial disclo-
sure regulations contained in 5 CFR 
part 2634, and the executive branch fi-
nancial interests regulations contained 
in 5 CFR part 2640, as well as the execu-
tive branch employee responsibilities 
and conduct regulations contained in 5 
CFR part 735. 

PART 1101—PRIVACY ACT OF 1974 

Sec. 
1101.1 Purpose and scope. 
1101.2 Definitions. 
1101.3 General policy: Collection and use of 

personal information. 
1101.4 Reports on new systems of records; 

computer matching programs. 
1101.5 Security, confidentiality and protec-

tion of records. 
1101.6 Requests for access to records. 
1101.7 Disclosure of records to individuals 

who are subjects of those records. 
1101.8 Disclosure of records to third parties. 
1101.9 Exemptions. 
1101.10 Accounting for disclosures. 
1101.11 Fees. 
1101.12 Request to correct or amend a 

record. 
1101.13 Agency review of request to correct 

or amend a record. 
1101.14 Appeal of Agency decision not to 

correct or amend a record. 
1101.15 Judicial review. 
1101.16 Criminal penalties. 
1101.17 Annual Report to Congress. 

AUTHORITY: Privacy Act of 1974 (Pub. L. 93– 
579, as amended, 5 U.S.C. 552a). 

SOURCE: 57 FR 24945, June 12, 1992, unless 
otherwise noted. 

§ 1101.1 Purpose and scope. 
The purpose of these regulations is to 

prescribe responsibilities, rules, guide-

lines, and policies and procedures to 
implement the Privacy Act of 1974 
(Pub. L. 93–579, as amended; 5 U.S.C. 
552a) to assure that personal informa-
tion about individuals collected by the 
United States Section is limited to 
that which is legally authorized and 
necessary and is maintained in a man-
ner which precludes unwarranted in-
trusions upon individual privacy. Fur-
ther, these regulations establish proce-
dures by which an individual can: (a) 
Determine if the United States Section 
maintains records or a system of 
records which includes a record per-
taining to the individual and (b) gain 
access to a record pertaining to him or 
her for the purpose of review, amend-
ment or correction. 

§ 1101.2 Definitions. 

For the purpose of these regulations: 
(a) Act means the Privacy Act of 1974. 
(b) Agency is defined to include any 

executive department, military depart-
ment, Government corporation, Gov-
ernment controlled corporation or 
other establishment in the executive 
branch of the Government (including 
the Executive Office of the President, 
or any independent regulatory agency) 
(5 U.S.C. 552)). 

(c) Commission means the Inter-
national Boundary and Water Commis-
sion, United States and Mexico. 

(d) Commissioner means head of the 
United States Section, International 
Boundary and Water Commission, 
United States and Mexico. 

(e) Individual means a citizen of the 
United States or an alien lawfully ad-
mitted for permanent residence. 

(f) Maintain includes maintain, col-
lect, use, or disseminate. 

(g) Record means any item, collec-
tion, or grouping of information about 
an individual that is maintained by an 
agency, including, but not limited to, 
his education, financial transactions, 
medical history, and criminal or em-
ployment history and that contains his 
name, or the identifying number, sym-
bol, or other identifying particular as-
signed to the individual, such as a fin-
ger or voice print or a photograph. 

(h) Routine use means, with respect to 
the disclosure of a record, the use of 
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such record for a purpose which is com-
patible with the purpose for which it is 
collected. 

(i) Section means the United States 
Section, International Boundary and 
Water Commission, United States and 
Mexico. 

(j) Statistical record means a record in 
a system of records maintained for sta-
tistical research or reporting purposes 
only and not used in whole or in part in 
making any determination about an 
identifiable individual, except as pro-
vided by 13 U.S.C. 8 (Census data). 

(k) System of records means a group of 
any records under the control of any 
agency from which information is re-
trieved by the name of the individual 
or by some identifying number, sym-
bol, or other identifying particular as-
signed to the individual. 

§ 1101.3 General policy: Collection and 
use of personal information. 

(a) Heads of Divisions, Branches, and 
the projects shall ensure that all Sec-
tion personnel subject to their super-
vision are advised of the provisions of 
the Act, including the criminal pen-
alties and civil liabilities provided 
therein, and that Section personnel are 
made aware of their responsibilities to 
protect the security of personal infor-
mation, to assure its accuracy, rel-
evance, timeliness and completeness, 
to avoid unauthorized disclosure either 
orally or in writing, and to ensure that 
no system of records concerning indi-
viduals, no matter how small or spe-
cialized, is maintained without public 
notice. 

(b) Section personnel shall: 
(1) Collect no information of a per-

sonal nature from individuals unless 
authorized to collect it to achieve a 
function or carry out a responsibility 
or function of the Section. 

(2) Collect from individuals only that 
information which is necessary to Sec-
tion responsibilities or functions; 

(3) Collect information, wherever 
possible, directly from the individual 
to whom it relates; 

(4) Inform individuals from whom in-
formation is collected of the authority 
for collection, the purpose thereof, the 
uses that will be made of the informa-
tion, and the effects, both legal and 

practical, of not furnishing the infor-
mation; 

(5) Neither collect, maintain, use nor 
disseminate information concerning an 
individual’s religious or political be-
liefs or activities or his membership in 
associations or organizations, unless (i) 
the individual has volunteered such in-
formation for his own benefit; (ii) the 
information is expressly authorized by 
statute to be collected, maintained, 
used or disseminated; or (iii) the ac-
tivities involved are pertinent to and 
within the scope of an authorized in-
vestigation or adjudication activity; 

(6) Advise an individual’s supervisors 
of the existence or contemplated devel-
opment of any system of records which 
retrieves information about individuals 
by individual identified; 

(7) Maintain an accounting of all dis-
closures of information to other than 
Section personnel; 

(8) Disclose no information con-
cerning individuals to other than Sec-
tion personnel except when authorized 
by the Act or pursuant to a routine use 
published in the FEDERAL REGISTER; 

(9) Maintain and process information 
concerning individuals with care in 
order to ensure that no inadvertent 
disclosure of the information is made 
to other than Section personnel; and 

(10) Call to the attention of the PA 
Officer any information in a system 
maintained by the Section which is not 
authorized to be maintained under the 
provisions of the Act, including infor-
mation on First Amendment activities, 
information that is inaccurate, irrele-
vant or so incomplete as to risk unfair-
ness to the individual concerned. 

(c) The system of records maintained 
by the Section shall be reviewed annu-
ally by the PA Officer to ensure com-
pliance with the provisions of the Act. 

(d) Information which may be used in 
making determinations about an indi-
vidual’s rights, benefits, and privileges 
shall, to the greatest extent prac-
ticable, be collected directly from that 
individual. In deciding whether collec-
tion of information from an individual, 
as opposed to a third party source, is 
practicable, the following criteria, 
among others, may be considered: 

(1) Whether the nature of the infor-
mation sought is such that it can only 
be obtained from a third party; 
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(2) Whether the cost of collecting the 
information from the individual is un-
reasonable when compared with the 
cost of collecting it from a third party; 

(3) Whether there is a risk that infor-
mation requested from the third par-
ties, if inaccurate, could result in an 
adverse determination to the indi-
vidual concerned; 

(4) Whether the information, if sup-
plied by the individual, would have to 
be verified by a third party; or 

(5) Whether provisions can be made 
for verification by the individual of in-
formation collected from third parties. 

(e) Employees whose duties require 
handling of records subject to the Act 
shall, at all times, take care to protect 
the integrity, security and confiden-
tiality of these records. 

(f) No employee of the section may 
alter or destroy a record subject to the 
Act unless (1) such alteration or de-
struction is properly undertaken in the 
course of the employee’s regular duties 
or (2) such alteration or destruction is 
required by a decision of the Commis-
sioner or the decision of a court of 
competent jurisdiction. 

§ 1101.4 Reports on new systems of 
records; computer matching pro-
grams. 

(a) Before establishing any new sys-
tems of records, or making any signifi-
cant change in a system of records, the 
Section shall provide adequate advance 
notice to: 

(1) The Committee on Government 
Operations of the House of Representa-
tives; 

(2) The Committee on Governmental 
Affairs of the Senate; and 

(3) The Office of Management and 
Budget. 

(b) Before participating in any com-
puterized information ‘‘matching pro-
gram,’’ as that term is defined by 5 
U.S.C. 552a(a)(8) the Section will com-
ply with the provisions of 5 U.S.C. 
552a(o), and will provide adequate ad-
vance notice as described in § 1101.4(a) 
above. 

§ 1101.5 Security, confidentiality and 
protection of records. 

(a) The Act requires that records sub-
ject to the Act be maintained with ap-
propriate administrative, technical and 

physical safeguards to ensure the secu-
rity and confidentiality of records and 
to protect against any anticipated 
threats or hazards to their security or 
integrity which could result in sub-
stantial harm, embarrassment, incon-
venience or unfairness to any indi-
vidual on whom information is main-
tained. 

(b) When maintained in manual form 
(typed, printed, handwritten, etc.) 
records shall be maintained, at a min-
imum, subject to the following safe-
guards, or safeguards affording com-
parable protection: 

(1) Areas in which the records are 
maintained or regularly used shall be 
posted with an appropriate warning 
stating that access to the records is 
limited to authorized persons. The 
warning shall also summarize the re-
quirements of § 1101.3 and state that the 
Act contains a criminal penalty for the 
unauthorized dislosure of records to 
which it applies. 

(2) During working hours: (i) The 
area in which the records are main-
tained or regularly used shall be occu-
pied by authorized personnel or (ii) ac-
cess to the records shall be restricted 
by their storage in locked metal file 
cabinets or a locked room. 

(3) During non-working hours, access 
to the records shall be restricted by 
their storage in locked metal file cabi-
nets or a locked room. 

(4) Where a locked room is the meth-
od of security provided for a system, 
that security shall be supplemented by: 
(i) Providing lockable file cabinets or 
containers for the records or (ii) chang-
ing the lock or locks for the room so 
that they may not be opened with a 
master key. For purposes of this para-
graph, a master key is a key which 
may be used to open rooms other than 
the room containing records subject to 
the Act, unless those rooms are uti-
lized by officials or employees author-
ized to have access to the records sub-
ject to the Act. 

(5) Personnel handling personal infor-
mation during routine use will ensure 
that the information is properly con-
trolled to prevent unintentional or un-
authorized disclosure. Such informa-
tion will be used, held, or stored only 
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where facilities or conditions are ade-
quate to prevent unauthorized or unin-
tentional disclosure. 

(c) When the records subject to the 
Act are maintained in computerized 
form, safeguards shall be utilized based 
on those recommended in the National 
Bureau of Standard’s booklet ‘‘Com-
puter Security Guidelines for Imple-
menting the Privacy Act of 1974’’ (May 
30, 1975), and any supplements thereto, 
which are adequate and appropriate to 
assuring the integrity of the records. 

§ 1101.6 Requests for access to records. 
(a) Any individual may submit an in-

quiry to the Section to ascertain 
whether a system of records contains a 
record pertaining to him or her. 

(b) The inquiry should be made either 
in person or by mail addressed to the 
PA Officer, United States Section, 
International Boundary and Water 
Commission, 4171 North Mesa, Suite C– 
310, El Paso, TX 79902–1422. The PA Of-
ficer shall provide assistance to the in-
dividual making the inquiry to assure 
the timely identification of the appro-
priate systems of records. The office of 
the PA Officer is located in Suite C–316 
and is open to an individual between 
the hours of 8 a.m. and 4:30 p.m., Mon-
day through Friday (excluding holi-
days). 

(c) Inquiries submitted by mail 
should be marked ‘‘PRIVACY ACT RE-
QUEST’’ on the bottom left-hand cor-
ner of the envelope. 

(d) The letter should state that the 
request is being made under the Pri-
vacy Act. 

(e) Inquiries concerning whether a 
system of records contains a record 
pertaining to an individual should con-
tain the following: 

(1) Name, address and telephone num-
ber (optional) of the individual making 
the inquiry; 

(2) Name, address and telephone num-
ber (optional) of the individual to 
whom the record pertains, if the in-
quiring individual is either the parent 
of a minor or the legal guardian of the 
individual to whom a record pertains; 

(3) A certified or authenticated copy 
of documents establishing parentage or 
guardianship; 

(4) Whether the individual to whom 
the record pertains is a citizen of the 

United States or an alien lawfully ad-
mitted for permanent residence into 
the United States; 

(5) Name of the system of records, as 
published in the FEDERAL REGISTER; 

(6) Location of the system of records, 
as published in the FEDERAL REGISTER; 

(7) Such additional information as 
the individual believes will or might 
assist the Section in responding to the 
inquiry and in verifying the individ-
ual’s identity (for example: date of 
birth, place of birth, names of parents, 
place of work, dates of employment, 
position title, etc.); 

(8) Date of inquiry; and 
(9) Signature of the requester. 

The Section reserves the right to re-
quire compliance with the identifica-
tion procedures appearing at paragraph 
(f) of this section where conditions 
warrant. 

(f) The requirement for identification 
of individuals seeking access to records 
are as follows: 

(1) In person: Each individual making 
a request in person shall be required to 
present satisfactory proof of identity. 
The means of proof, in the order of 
preference and priority, are: 

(i) A document bearing the individ-
ual’s photograph (for example, driver’s 
license, passport or military or civilian 
identification card); 

(ii) A document bearing the individ-
ual’s signature, preferably issued for 
participation in a federally sponsored 
program (for example, Social Security 
card, unemployment insurance book, 
employer’s identification card, na-
tional credit card and professional, 
craft or union membership card); and 

(iii) A document bearing either the 
photograph or the signature of the in-
dividual, preferably issued for partici-
pation in a federally sponsored pro-
gram (for example, Medicaid card). In 
the event the individual can provide no 
suitable documentation of identity, the 
Section will require a signed statement 
asserting the individual’s identity and 
stipulating that the individual under-
stands the penalty provision of 5 U.S.C. 
552a(i)(3). 

(2) Not in person: If the individual 
making a request does not appear in 
person before the PA Officer, a certifi-
cate of a notary public or equivalent 
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officer empowered to administer oaths 
must accompany the request. 

(3) Parents of minors and legal guard-
ians: An individual acting as the par-
ent of a minor or the legal guardian of 
the individual or an heir or legal rep-
resentative of a deceased person to 
whom a record pertains shall establish 
his or her personal identity in the man-
ner prescribed in either paragraph (f)(1) 
or (2) of this section. In addition, such 
individual shall establish his or her 
identity in the representative capacity 
of parent or legal guardian. In the case 
of the parent of a minor, the proof of 
identity shall be a certified or authen-
ticated copy of the minor’s birth cer-
tificate. In the case of a legal guardian 
of an individual who has been declared 
incompetent due to physical or mental 
incapacity or age by a court of com-
petent jurisdiction, the proof of iden-
tity shall be a certified or authenti-
cated copy of the court’s order. A par-
ent or legal guardian may act only for 
a living individual, not for a decedent. 
A parent or legal guardian may be ac-
companied during personal access to a 
record by another individual, provided 
the requirements of paragraph (f) of 
§ 1101.7 are satisfied. In the case of an 
heir or legal representative of a de-
ceased person the proof of identity 
shall be a certified copy of the Will, if 
any; the order of a court of competent 
jurisdiction admitting the Will to pro-
bate; the order of a court of competent 
jurisdiction appointing an executor, 
executrix, or administrator; a letter of 
administration; or any other documen-
tary evidence which establishes the 
identity of the individual as an heir or 
legal representative of a deceased per-
son. 

(g) When the provisions of this part 
are alleged to have the effect of imped-
ing an individual in exercising his or 
her right to access, the Section will 
consider, from an individual making a 
request, alternative suggestions re-
garding proof of identity and access to 
records. 

(h) An inquiry which is not addressed 
as specified in paragraph (b) of this sec-
tion or which is not marked as speci-
fied in paragraph (c) of this section will 
be so addressed and marked by the Sec-
tion’s personnel and forwarded imme-
diately to the PA Officer. An inquiry 

which is not properly addressed by the 
individual will not be deemed to have 
been ‘‘received’’ for purposes of meas-
uring time periods for response until 
forwarding of the inquiry to the PA Of-
ficer has been effected. In each in-
stance when an inquiry so forwarded is 
received, the PA Officer shall notify 
the individual that his or her inquiry 
was improperly addressed and the date 
when the inquiry was received at the 
proper address. 

(i) Each inquiry received shall be 
acted upon promptly by the PA Officer. 
Although there is no fixed time when 
an agency must respond to a request 
for access to records under the Act, 
every effort will be made to respond 
within ten (10) days (excluding Satur-
days, Sundays and holidays) of the date 
of receipt. If a response cannot be made 
within ten (10) days, the PA Officer 
shall send an acknowledgment during 
that period providing information on 
the status of the inquiry and asking for 
such further information as may be 
necessary to process the inquiry. Every 
effort will be made to provide the re-
quested records within thirty (30) days. 

(j) An individual shall not be required 
to state a reason or otherwise justify 
his or her inquiry. 

§ 1101.7 Disclosure of records to indi-
viduals who are subjects of those 
records. 

(a) Each request received shall be 
acted upon promptly by the PA Officer. 
Every effort will be made to respond 
within ten (10) days (excluding Satur-
days, Sundays, and holidays) of the 
date of receipt. If a response cannot be 
made within ten (10) days due to un-
usual circumstances, the PA Officer 
shall send an acknowledgment during 
that period providing information on 
the status of the request and asking for 
such further information as may be 
necessary to process the request. Every 
effort will be made to provide the re-
quested records within thirty (30) days. 
‘‘Unusual circumstances’’ shall include 
circumstances where a search for and 
collection of requested records from in-
active storage, field facilities or other 
establishments are required, cases 
where a voluminous amount of data is 
involved, instances where information 
on other individuals must be separated 
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or expunged from the particular record, 
and cases where consultations with 
other agencies having a substantial in-
terest in the determination of the re-
quest are necessary. 

(b) Grant of access: 
(1) Notification. 
(i) An individual shall be granted ac-

cess to a record pertaining to him or 
her except where the record is subject 
to an exemption under the Act and 
these rules. 

(ii) The PA Officer shall notify the 
individual of such determination and 
provide the following information: 

(A) The methods of access, as set 
forth in paragraph (b)(2) of this section; 

(B) The place at which the records 
may be inspected; 

(C) The earliest date on which the 
record may be inspected and the period 
of time that the records will remain 
available for inspection. In no event 
shall the earliest date be later than 
thirty (30) days from the date of notifi-
cation; 

(D) The estimated date by which a 
copy of the record could be mailed and 
the estimate of fees pursuant to 
§ 1101.11. In no event shall be estimated 
date be later than thirty (30) days from 
the date of notification; 

(E) The fact that the individual, if he 
or she wishes, may be accompanied by 
another individual during the personal 
access, subject to the procedures set 
forth in paragraph (f) of this section; 
and 

(F) Any additional requirements 
needed to grant access to a specific 
record. 

(2) Method of access: The following 
methods of access to records by an in-
dividual may be available depending on 
the circumstances of a given situation: 

(i) Inspection in person may be made 
in the office specified by the PA Offi-
cer, between the hours of 8 a.m. and 
4:30 p.m., Monday through Friday (ex-
cluding holidays); 

(ii) Transfer of records to a Federal 
facility more convenient to the indi-
vidual may be arranged, but only if the 
PA Officer determines that a suitable 
facility is available, that the individ-
ual’s access can be properly supervised 
at that facility, and that transmittal 
of the records to that facility will not 
unduly interfere with operations of the 

section or involve unreasonable costs, 
in terms of both money and manpower; 
and 

(iii) Copies may be mailed at the re-
quest of the individual, subject to pay-
ment of the fees prescribed in § 1101.11. 
The Section, at its own initiative, may 
elect to provide a copy by mail, in 
which case no fee will be charged to the 
individual. 

(c) Access to medical records: Upon 
advice by a physician that release of 
medical information directly to the re-
quester could have an adverse effect on 
the requester, the Section may at-
tempt to arrange an acceptable alter-
native. This will normally involve re-
lease of such information to a physi-
cian named by the requester, with the 
requester’s written consent. (Note that 
release to any third party, including a 
physician or family member, must 
comply with the provisions of § 1101.8 of 
this part.) 

(d) The Section shall supply such 
other information and assistance at 
the time of access to make the record 
intelligible to the individual. 

(e) The Section reserves the right to 
limit access to copies and abstracts of 
original records, rather than the origi-
nal records. This election would be ap-
propriate, for example, when the record 
is in an automated data media such as 
tape of disc, when the record contains 
information on other individuals, and 
when deletion of information is permis-
sible under exemptions (for example 5, 
U.S.C. 552(k)(1)). In no event shall 
original records of the Section be made 
available to the individual except 
under the immediate supervision of the 
PA Officer or his designee. Title 18 
U.S.C. 2701(a) makes it a crime to con-
ceal, mutilate, obliterate, or destroy a 
record filed in a public office, or to at-
tempt to do any of the foregoing. 

(f) Any individual who requests ac-
cess to a record pertaining to that indi-
vidual may be accompanied by another 
individual of his or her choice. ‘‘Ac-
companied’’ includes discussion of the 
record in the presence of the other in-
dividual. The individual to whom the 
record pertains shall authorize the 
presence of the other individual in 
writing and shall include the name of 
the other individual, a specific descrip-
tion of the record to which access is 
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sought, and the date and the signature 
of the individual to whom the record 
pertains. The other individual shall 
sign the authorization in the presence 
of the PA Officer or his designee. An 
individual shall not be required to 
state a reason or otherwise justify his 
or her decision to be accompanied by 
another individual during the personal 
access to a record. 

(g) Initial denial of access: 
(1) Grounds. Access by an individual 

to a record which pertains to that indi-
vidual will be denied only upon a deter-
mination by the PA Officer that: 

(i) The record is subject to an exemp-
tion under the Act and these rules; 

(ii) The record is information com-
piled in reasonable anticipation of a 
civil action or proceeding; 

(iii) The provisions of § 1101.7(c) per-
taining to medical records have been 
temporarily invoked; or 

(iv) The individual unreasonably has 
failed to comply with the procedural 
requirements of these rules. 

(2) Notification. The PA Officer shall 
give notice of denial of access of 
records to the individual in writing and 
shall include the following informa-
tion: 

(i) The PA Officer’s name and title or 
position; 

(ii) The date of denial; 
(iii) The reasons for the denial, in-

cluding citation to the appropriate sec-
tion of the Act and these rules; 

(iv) The individual’s opportunities for 
further administrative consideration, 
including the identity and address of 
the responsible official; 

(v) If stated to be administratively 
final within the Section, the individ-
ual’s right to judicial review under 5 
U.S.C. 552a(g) (1) and (5). 

(3) Administrative review: When an 
initial denial of a request is issued by 
the PA Officer, the individual’s oppor-
tunities for further consideration shall 
be as follows: 

(i) As to denial under paragraph 
(g)(1)(i) of this section, the sole proce-
dure is a petition for the issuance, 
amendment, or repeal of a rule under 5 
U.S.C. 553(e). Such petition shall be 
filed with the Commissioner, United 
States Section, International Bound-
ary and Water Commission, 4171 North 
Mesa, Suite C–310, El Paso, TX 79902– 

1422. If the exception was determined 
by another agency, the PA Officer will 
provide the individual with the name 
and address of the other agency and 
any relief sought by the individual 
shall be that provided by the regula-
tions of the other agency. Within the 
Section, no such denial is administra-
tively final until such a petition has 
been filed by the individual and dis-
posed of on the merits by the Commis-
sioner. 

(ii) As to denial under paragraphs 
(g)(1), (ii), (iii) or (iv) of this section, 
the individual may file for review with 
the Commissioner, as indicated in the 
PA Officer’s initital denial notifica-
tion. 

(h) If a request is partially granted 
and partially denied, the PA Officer 
shall follow the appropriate procedures 
of this section as to the records within 
the grant and the records within the 
denial. 

§ 1101.8 Disclosure of records to third- 
parties. 

(a) The Section will not disclose any 
information about an individual to any 
person other than the individual except 
in the following instances: 

(1) Upon written request by the indi-
vidual about whom the information is 
maintained; 

(2) With prior written consent of the 
individual about whom the information 
is maintained; 

(3) To the parent(s) of a minor child, 
or the legal guardian of an incom-
petent person, when said parent(s) or 
legal guardian act(s) on behalf of said 
minor or incompetent person. 

(4) When permitted under 5 U.S.C. 
552a(b) (1) through (11) which provides 
as follows: 

(i) To those officers and employees of 
the agency which maintains the record 
who have a need for the record in the 
performance of their duties; 

(ii) Required under 5 U.S.C. 552 of the 
U.S. Code; 

(iii) For a routine use as defined in 
the Act at 5 U.S.C. 552a(a)(7); 

(iv) To the Bureau of the Census for 
purposes of planning or carrying out a 
census or survey or related activity 
pursuant to the provisions of title 13 of 
the U.S. Code; 
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(v) To a recipient who has provided 
the agency with advance adequate 
written assurance that the record will 
be used solely as a statistical research 
or reporting record, and the record is 
to be transferred in a form that is not 
individually identifiable; 

(vi) To the National Archives of the 
United States as a record which has 
sufficient historical or other value to 
warrant its continued preservation by 
the United States Government, or for 
evaluation by the Administrator of 
General Services or his designee to de-
termine whether the record has such 
value; 

(vii) To another agency or to an in-
strumentality of any governmental ju-
risdiction within or under the control 
of the United States for a civil or 
criminal law enforcement activity if 
the activity is authorized by law, if the 
head of the agency or instrumentality 
has made a written request to the 
agency which maintains the record 
specifying the particular portion de-
sired and the law enforcement activity 
for which the record is sought; 

(viii) To a person pursuant to a show-
ing of compelling circumstances affect-
ing the health or safety of an indi-
vidual if upon such disclosure notifica-
tion is transmitted to the last known 
address of such individual; 

(ix) To either House of Congress, or, 
to the extent of matter within its juris-
diction, any committee or sub-
committee thereof, any joint com-
mittee of Congress or subcommittee of 
any such joint committee, and to a 
Congressman who is acting on behalf of 
his constituent; 

(x) To the Comptroller General, or 
any of his authorized representatives, 
in the course of the performance of the 
duties of the General Accounting Of-
fice; or 

(xi) Pursuant to the order of a court 
of competent jurisdiction; 

(5) When required by the Act and not 
covered explicitly by the provisions of 
5 U.S.C. 552a(b). These situations in-
clude the following: 

(i) Dissemination of a corrected or 
amended record or notation of a dis-
agreement statement (5 U.S.C. 
552a(c)(4)); 

(ii) Disclosure of records to an indi-
vidual to whom they pertain (5 U.S.C. 
552a(d)); 

(iii) Civil actions by an individual (5 
U.S.C. 552a(g)); 

(iv) Release of records or information 
to the Privacy Protection Study Com-
mission (Section 5 of Pub. L. 93–579); 

(v) Fulfill the needs of Office of Man-
agement and Budget to provide con-
tinuing oversight and assistance to the 
section in implementation of the Act 
(Section 6 of Pub. L. 93–579). 

§ 1101.9 Exemptions. 
The following are exempt from dis-

closure under 5 U.S.C. 552a (j) and (k): 
(a) Any record originated by another 

agency which has determined that the 
record is exempt. If a request encom-
passes such a record, the Section will 
advise the requester of its existence, 
and of the name and address of the 
source agency. 

(b) Records specifically authorized 
under criteria established by an execu-
tive order to be kept secret in the in-
terest of national defense or foreign 
policy, and which are, in fact, properly 
classified pursuant to such executive 
order. 

(c) Those systems of records listed as 
exempt in the Notice of Records of the 
FEDERAL REGISTER, including: Certifi-
cates of Medical Examination; Occupa-
tional Health and Injury Files; and In-
vestigative Records. 

§ 1101.10 Accounting for disclosures. 
(a) Each system manager shall estab-

lish a system of accounting for all dis-
closures of records, either orally or in 
writing made outside the Section, un-
less otherwise exempted under this sec-
tion. Accounting procedures may be es-
tablished in the least expensive and 
most convenient form that will permit 
the PA Officer to advise individuals 
promptly upon request of the persons 
or agencies to which records con-
cerning them have been disclosed. Ac-
counting of disclosures made under 5 
U.S.C. 552a(b)(7) relating to civil or 
criminal law enforcement activities 
shall not be made available to the indi-
vidual named in the record. 

(b) Accounting records, at a min-
imum, shall include the date, nature, 
and purpose of each disclosure of a 
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record and the name and address of the 
person or agency to whom the disclo-
sure was made. Accounting records 
shall be maintained for at least five 
years or the life of the record, which-
ever is longer. 

(c) Accounting is not required to be 
kept for disclosure made within the 
Section or disclosures made pursuant 
to the Freedom of Information Act. 

(d) If an accounting of the disclosure 
was made, the PA Officer shall inform 
any person or other agency about any 
correction or notation of dispute made 
by the Section in accordance with 5 
U.S.C. 552a(d) of any record that has 
been disclosed to the person or agency. 

§ 1101.11 Fees. 

(a) Under the Act, fees can only be 
charged for the cost of copying records. 
No fees may be charged for the time it 
takes to search for the records or for 
the time it takes to determine if any 
exemptions apply. The Section will not 
charge a fee for the first copy of an in-
dividual’s personnel record. 

(b) The Section will charge a fee of 
$0.10 per page for copies of documents 
which are identified by an individual 
and reproduced at the individual’s re-
quest for retention, except that there 
will be no charge for requests involving 
costs of $1.00 or less, but the copying 
fees for contemporaneous request by 
the same individual shall be aggre-
gated to determine the total fee. 

(c) Special and additional services 
provided at the request of the indi-
vidual, such as certification or authen-
tication, will be charged to the indi-
vidual in accordance with other pub-
lished regulations of the Section pursu-
ant to statute (for example, 22 CFR 
part 1102—Freedom of Information 
Act.) 

(d) Remittances shall be in the form 
of either a personal check or bank 
draft drawn on a bank in the United 
States, a postal money order, or cash. 
Remittance shall be made payable to 
the order of the U.S. Section, Inter-
national Boundary and Water Commis-
sion, and delivered to or mailed to the 
PA Officer, United States Section, 
International Boundary and Water 
Commission, 4171 North Mesa, Suite C– 
310, El Paso, TX 79902–1422. The Section 

will assume no responsibility for cash 
sent by mail. 

(e) A receipt for fees paid will be 
given only upon request. 

§ 1101.12 Request to correct or amend 
a record. 

(a) Any individual may submit a re-
quest for correction of or amendment 
to a record to the Section. The request 
should be made either in person or by 
mail addressed to the PA Officer who 
processed the individual’s request for 
access to the record, and to whom is 
delegated authority to make initial de-
terminations on requests for correction 
or amendment. 

(b) Since the request, in all cases, 
will follow a request for access under 
§ 1101.6, the individual’s identity will be 
established by his or her signature on 
the request. 

(c) A request for correction or 
amendment should be in writing. The 
envelope containing the request should 
be marked ‘‘Privacy Act Amendment 
Request’’ on the lower left hand corner. 
The request should include the fol-
lowing: 

(1) First, the letter should state that 
it is a request to amend a record under 
the Privacy Act of 1974. 

(2) Second, the request should iden-
tify the specific record and the specific 
information in the record for which an 
amendment is being sought. 

(3) Third, the request should state 
why the information is not accurate, 
relevant, timely, or complete. Sup-
porting evidence may be included with 
the request. 

(4) Fourth, the request should state 
what new or additional information, if 
any, should be included in place of the 
erroneous information. Evidence of the 
validity of new or additional informa-
tion should be included. If the informa-
tion in the file is wrong and needs to be 
removed rather than supplemented or 
corrected, the request should make 
this clear. 

(5) Fifth, the request should include 
the name, address, and telephone num-
ber (optional) of the requester. 

§ 1101.13 Agency review of request to 
correct or amend a record. 

(a) (1) Not later than ten (10) days 
(excluding Saturdays, Sundays and 
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holidays) after receipt of a request to 
correct or amend a record, the PA Offi-
cer shall send an acknowledgment pro-
viding an estimate of time within 
which action will be taken on the re-
quest and asking for such further infor-
mation as may be necessary to process 
the request. The estimate of time may 
take into account unusual cir-
cumstances as described in § 1101.7(a). 
No acknowledgment will be sent if the 
request can be reviewed, processed and 
the individual notified of the results of 
review (either compliance or denial) 
within ten (10) days (excluding Satur-
days, Sundays and holidays). Requests 
filed in person will be acknowledged in 
writing at the time submitted. 

(2) Promptly after acknowledging re-
ceipt of a request, or after receiving 
such further information as might have 
been requested, or after arriving at a 
decision within ten (10) days, the PA 
Officer shall either: 

(i) Make the requested correction or 
amendment and advise the individual 
in writing of such action, providing ei-
ther a copy of the corrected or amend-
ed record or a statement as to the 
means whereby the correction or 
amendment was effected in cases where 
a copy cannot be provided (for exam-
ple, erasure of information from a 
record maintained only in an elec-
tronic data bank); or 

(ii) Inform the individual in writing 
that his or her request is denied and 
provide the following information: 

(A) The PA Officer’s name, title and 
position; 

(B) The date of denial; 
(C) The reasons for the denial, includ-

ing citation to the appropriate sections 
of the Act and these rules; 

(D) The procedures for appeal of the 
denial as set forth in § 1101.14. 

The term promptly in this paragraph 
means within thirty (30) days (exclud-
ing Saturdays, Sundays and holidays). 
If the PA Officer cannot make the de-
termination within thirty (30) days, 
the individual will be advised in writ-
ing of the reason therefor and of the es-
timated date by which the determina-
tion will be made. 

(b) Whenever an individual’s record is 
corrected or amended pursuant to a re-
quest by that individual, the PA Offi-
cer shall notify all persons and agen-

cies to which copies of the record had 
been disclosed prior to its correction or 
amendment, if an accounting of such 
disclosure required by the Act was 
made. The notification shall require a 
receipt agency maintaining the record 
to acknowledge receipt of the notifica-
tion, to correct or amend the record, 
and to apprise any agency or person to 
which it has disclosed the record of the 
substance of the correction or amend-
ment. 

(c) The following criteria will be con-
sidered by the PA Officer in reviewing 
a request for correction or amendment. 

(1) The sufficiency of the evidence 
submitted by the individual; 

(2) The factual accuracy of the infor-
mation; 

(3) The relevance and necessity of the 
information in terms of purpose for 
which it was collected. 

(4) The timeliness and currency of 
the information in light of the purpose 
for which it was collected; 

(5) The completeness of the informa-
tion in terms of the purpose for which 
it was collected; 

(6) The degree of possibility that de-
nial of the request could unfairly result 
in determinations adverse to the indi-
vidual; 

(7) The character of the record 
sought to be corrected or amended; and 

(8) The propriety and feasibility of 
complying with the specific means of 
correction or amendment requested by 
the individual. 

(d) The Section will not undertake to 
gather evidence for the individual, but 
does reserve the right to verify the evi-
dence which the individual submits. 

(e) Correction or amendment of a 
record requested by an individual will 
be denied only upon a determination by 
the PA Officer that: 

(1) The individual has failed to estab-
lish, by a preponderance of the evi-
dence, the propriety of the correction 
or amendment in light of the criteria 
set forth in paragraph (c) of this sec-
tion; 

(2) The record sought to be corrected 
or amended was compiled in a termi-
nated judicial, quasi-judicial or quasi- 
legislative proceeding to which the in-
dividual was a party or participant; 

(3) The record sought to be corrected 
or amended is the subject of a pending 
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judicial, quasi-judicial or quasi-legisla-
tive proceeding to which the individual 
is a party or participant; 

(4) The correction or amendment 
would violate a duly enacted statute or 
promulgated regulation; or 

(5) The individual unreasonably has 
failed to comply with the procedural 
requirements of these rules. 

(f) If a request is partially granted 
and partially denied, the PA Officer 
shall follow the appropriate procedures 
of this section as to the records within 
the grant and the records within the 
denial. 

§ 1101.14 Appeal of agency decision 
not to correct or amend a record. 

(a) An appeal of the initial refusal to 
amend a record under § 1101.13 may be 
requested by the individual who sub-
mitted the request. The appeal must be 
requested in writing, and state that the 
appeal is being made under the Privacy 
Act of 1974, it should identify the de-
nial that is being appealed and the 
records that were withheld, it should 
include the requester’s name and ad-
dress and telephone number (optional), 
and it should be signed by the indi-
vidual making the request. It should be 
received by the Section within sixty 
(60) calendar days of the date the indi-
vidual is informed of the PA Officer’s 
refusal to amend a record in whole or 
in part. The request should be ad-
dressed and sent via certified mail to 
the Commissioner, United States Sec-
tion, International Boundary and 
Water Commission, 4171 North Mesa, 
suite C–310, El Paso, TX 79902–1422. The 
processing of appeals will be facilitated 
if the words ‘‘PRIVACY APPEAL’’ ap-
pear in capital letters on both the en-
velope and the top of the appeal papers. 
An appeal not addressed and marked as 
provided herein will be marked by Sec-
tion personnel when it is so identified 
and will be forwarded immediately to 
the Commissioner. 

(b) The time for decision on the ap-
peal begins on the date the appeal is re-
ceived by the Commissioner. The ap-
peal should include any documenta-
tion, information or statements ad-
vanced for the amendment of the 
record. 

(c) There shall be a written record of 
the reason for the final determination. 

The final determination will be made 
not later than thirty (30) days (exclud-
ing Saturdays, Sundays and holidays) 
from the date the Commissioner re-
ceives the appeal; unless, for good 
cause shown, the Commissioner ex-
tends such determination beyond the 
thirty (30) day period. 

(d) When the final determination is 
that the record should be amended in 
accordance with the individual’s re-
quest, the Commissioner shall direct 
the office responsible for the record to 
comply. The office responsible for the 
record shall: 

(1) Amend the record as directed; 
(2) If a distribution of the record has 

been made, advise all previous recipi-
ents of the record of the amendment 
and its substance; 

(3) So advise the individual in writ-
ing. 

(e) When the final decision is that the 
request of the individual to amend the 
record is refused, the Commissioner 
shall advise the individual: 

(1) Of the refusal and the reasons for 
it; 

(2) Of his or her right to file a concise 
statement of the reasons for dis-
agreeing with the decision of the Sec-
tion; 

(3) Of the procedures for filing the 
statement of disagreement; 

(4) That the statement which is filed 
will be made available to anyone to 
whom the record is subsequently dis-
closed together with, at the discretion 
of the Section, a brief statement by the 
Section summarizing its reasons for re-
fusing to amend the record; 

(5) That prior recipients of the dis-
puted record will be provided a copy of 
any statement of dispute to the extent 
that an accounting of disclosures was 
maintained; and 

(6) Of his or her right to seek judicial 
review of the Section’s refusal to 
amend the record. 

(f) When the final determination is to 
refuse to amend a record and the indi-
vidual has filed a statement under 
paragraph (e)(2) of this section, the 
Section will clearly annotate the 
record so that the fact that the record 
is disputed is apparent to anyone who 
may subsequently have access to use or 
disclose it. When information that is 
the subject of a statement of dispute 
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filed by an individual is subsequently 
disclosed, the Section will note that 
the information is disputed and provide 
a copy of the individual’s statement. 
The Section may also include a brief 
summary of the reasons for not making 
a correction when disclosing disputed 
information. Such statements will nor-
mally be limited to the reasons given 
to the individual for not amending the 
record. Copies of the Section’s state-
ment shall be treated as part of the in-
dividual’s record for granting access; 
however, it will not be subject to 
amendment by the individual under 
these rules. 

(g) An appeal will be decided on the 
basis of the individual’s appeal papers 
and the record submitted by the PA of-
ficer. No personal appearance or hear-
ings on appeals will be allowed. 

§ 1101.15 Judicial review. 

After having exhausted all adminis-
trative remedies set forth in 
§ 1101.7(g)(3) or § 1101.14, a requester 
may bring a civil action against the 
Section, in a United States District 
Court of proper venue, within two 
years of the final administrative deci-
sion which the requester seeks to chal-
lenge. 

§ 1101.16 Criminal penalties. 

(a) Under the provisions of the Act, it 
is a Federal crime for any person to 
knowingly and willfully request or ob-
tain information from a Federal agen-
cy, including this Section, by false pre-
tenses. 

(b) It is also a crime for any officer or 
employee of the Section to knowingly 
and willfully: 

(1) Make an unauthorized disclosure; 
or 

(2) Fail to publish public notice of a 
system of records as required by 5 
U.S.C. 552a(e)(4). 

§ 1101.17 Annual report to Congress. 

(a) On or before August 1 of each cal-
endar year the Commissioner shall sub-
mit a report covering the preceding 
calendar year to the Speaker of the 
House of Representatives and the 
President of the Senate for referral to 
the appropriate committees of the Con-
gress. The report shall include: 

(1) The U.S. Section’s point of con-
tact responsible for implementing the 
Privacy Act of 1974; 

(2) The number of active systems, 
new systems published, systems de-
leted, systems automated, either in 
whole or part, number of existing sys-
tems for which new routine uses were 
established, number of existing sys-
tems for which new exemptions were 
claimed, number of existing systems 
from which exemptions were deleted, 
and number of public comments re-
ceived by the agency of publication of 
rules or notices; 

(3) Total number of requests for ac-
cess, number of requests wholly or par-
tially granted, number of requests to-
tally denied, number of requests for 
which no record was found, number of 
appeals of denials of access, number of 
appeals in which denial was upheld, 
number of appeals in which denial was 
overturned either in whole or part, 
number of requests to amend records in 
system, number of amendment re-
quests wholly or partially granted, 
number of amendment requests totally 
denied, number of appeals of denials of 
amendment requests, number of ap-
peals in which denial was upheld, num-
ber in which denial was overturned ei-
ther in whole or in part, whether the 
U.S. Section denied an individual ac-
cess to his or her records in a system of 
record on any basis other than a Pri-
vacy Act exemption under 5 U.S.C. 
552(j) or (k), and the legal justification 
for the denial, number of instances in 
which individuals litigated the results 
of appeals of access or amendment, and 
the results of such litigation, and a 
statement of our involvement in 
matching programs; 

(4) Any other information which will 
indicate the U.S. Section’s effort to 
comply with the objectives of the Act, 
to include any problems encountered, 
with recommendations for solving 
thereof; 

(5) And, a copy of these regulations. 

PART 1102—FREEDOM OF 
INFORMATION ACT 

Sec. 
1102.1 Purpose. 
1102.2 Definitions. 

VerDate Sep<11>2014 13:46 Jul 06, 2015 Jkt 235080 PO 00000 Frm 00342 Fmt 8010 Sfmt 8010 Y:\SGML\235080.XXX 235080Lh
or

ne
 o

n 
D

S
K

7T
P

T
V

N
1P

R
O

D
 w

ith
 C

F
R



333 

International Boundary and Water Commission § 1102.2 

1102.3 Procedures for requesting access to 
records or information. 

1102.4 Fees. 
1102.5 Categories of requesters for fee pur-

poses. 
1102.6 Fee waivers and appeals. 
1102.7 The Section’s determination and ap-

peal procedures. 
1102.8 Exemptions. 
1102.9 Annual report to Congress. 
1102.10 Examination of records. 

AUTHORITY: 5 U.S.C. 552 (Pub. L. 90–23, as 
amended by Pub. L. 93–502 and 99–570). 

SOURCE: 55 FR 35898, Sept. 4, 1990, unless 
otherwise noted. 

§ 1102.1 Purpose. 
The purpose of this part is to pre-

scribe rules, guidelines and procedures 
to implement the Freedom of Informa-
tion Act (FOIA), 5 U.S.C. 552, as amend-
ed on November 21, 1974, by Public Law 
93–502, and on October 27, 1986, by Pub-
lic Law 99–570. 

§ 1102.2 Definitions. 
Act means the Freedom of Informa-

tion Act, 5 U.S.C. 552, as amended. 
Commercial-use request refers to a re-

quest from or on behalf of one who 
seeks information for a cause or pur-
pose that furthers the commercial, 
trade, or profit interests of the re-
quester or person on whose behalf the 
request is made. In determining wheth-
er a requester properly belongs in this 
category, the Section will consider how 
the requester will use the documents. 

Commissioner means head of the 
United States Section, International 
Boundary and Water Commission, 
United States and Mexico. 

Direct costs means those expenditures 
which the Section actually incurs in 
searching for and duplicating (and in 
the case of commercial requesters, re-
viewing) documents to respond to a 
FOIA request. Direct costs include, for 
example, the salary of the employee 
performing work (the basic rate of pay 
for the employee plus 16 percent of that 
rate to cover benefits) and the cost of 
operating duplicating machinery. Not 
included in direct costs are overhead 
expenses such as costs of space, and 
heating or lighting the facility where 
the records are stored. 

Disclose or disclosure means making 
records available, on request for exam-

ination and copying, or furnishing a 
copy of records. 

Duplication refers to the process of 
making a copy of a document in re-
sponse to a FOIA request. Such copies 
can take the form of paper, microform, 
audiovisual materials, or machine- 
readable documentation. The Section 
will provide a copy of the material in a 
form that is usable by the requester 
unless it is administratively burden-
some to do so. 

Educational institution refers to a pre-
school, a public or private elementary 
or secondary school, an institution of 
graduate higher education, an institu-
tion of undergraduate higher edu-
cation, an institution of professional 
education, and an institution of voca-
tional education, which operates a pro-
gram or programs of scholarly re-
search. 

Noncommercial scientific institution re-
fers to an institution that is not oper-
ated on a ‘‘commercial’’ basis as that 
term is referenced above, and which is 
operated solely for the purpose of con-
ducting scientific research the results 
of which are not intended to promote 
any particular product or industry. 

Person or Requester includes any indi-
vidual, firm, corporation, organization 
or other entity. 

Records and/or information are defined 
as all books, papers, manuals, maps, 
photographs, or other documentary 
materials, regardless of physical form 
or characteristics, made or received by 
the Section under Federal law or in 
connection with the transaction of 
public business or in carrying out its 
treaty responsibilities and obligations, 
and preserved or appropriate for preser-
vation by the Section as evidence of 
the organization, functions, policies, 
decisions, procedures, operations, or 
other activities of the Government or 
because of the information value of the 
data in them, but does not include 
books, magazines or other material ac-
quired solely for library purposes and 
through other sources, and does not in-
clude analyses, computations, or com-
pilations of information not extant at 
the time of the request. The term 
‘‘records’’ does not include objects or 
articles such as structures, furniture, 
paintings, sculptures, three-dimen-
sional models, vehicles, and equipment. 
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Representative of the news media refers 
to any person actively gathering news 
for an entity that is organized and op-
erated to publish or broadcast news to 
the public. The term ‘‘news’’ means in-
formation that is about current events 
or that would be of current interest to 
the public. Examples of news media in-
clude television or radio stations 
broadcasting to the public at large, and 
publishers of periodicals (but only 
those instances when they can qualify 
as disseminators of ‘‘news’’) who make 
their products available for purchase or 
subscription by the general public. In 
the case of ‘‘freelance’’ journalists, 
they may be regarded as working for a 
news organization if they can 
demonstate a solid basis for expecting 
publication through that organization 
even though not actually employed by 
it. 

Request means a letter or other writ-
ten communication seeking records or 
information under the Freedom of In-
formation Act. 

Review refers to the process of exam-
ining documents located in response to 
a request that is for commercial use to 
determine if any portion of that docu-
ment is permitted to be withheld, and 
processing any document for disclosure 
(i.e., doing all that is necessary to ex-
cise them and otherwise prepare them 
for release). It does not include time 
spent resolving general legal or policy 
issues regarding the application of ex-
emptions. 

Search includes all time spent look-
ing for material that is responsive to a 
request, including page-by-page or line- 
by-line identification of material with-
in documents. Searches should be per-
formed in the most efficient and least 
expensive manner so as to minimize 
costs for both the Section and the re-
quester; for example, line-by-line 
searches should not be undertaken 
when it would be more efficient to du-
plicate the entire document. Note that 
such activity should be distinguished 
from ‘‘review’’ of material in deter-
mining whether the material is exempt 
from disclosure. Searches may be done 
manually or by computer using exist-
ing programming. 

The Section means United States Sec-
tion, International Boundary and 

Water Commission, United States and 
Mexico. 

All terms used in this part which are 
defined in 5 U.S.C. 552 shall have the 
same meaning herein. 

§ 1102.3 Procedures for requesting ac-
cess to records or information. 

(a) A request for any information or 
records shall be addressed to the FOIA 
Officer, United States Section, Inter-
national Boundary and Water Commis-
sion, 4171 North Mesa, suite C–310, El 
Paso, TX 79902–1422. The envelope and 
the letter shall be clearly marked 
‘‘Freedom of Information Request’’ or 
‘‘Request for Records,’’ or the equiva-
lent, to distinguish it from other mail 
to the Section. If the request is not so 
marked and addressed, the 10-day time 
limit described in the Act will not 
begin to run until the request has been 
received by the FOIA Officer in the 
normal course of business. In each in-
stance where a request is received in 
the normal course of business, the 
FOIA Officer shall notify the requester 
that its request was improperly ad-
dressed and the date the request was 
received. 

(b) In order for the Section to locate 
records or information and make them 
available, it is necessary that it be able 
to identify the specific record or infor-
mation sought. Persons wishing to in-
spect or obtain copies of records or in-
formation should, therefore, seek to 
identify them as fully and accurately 
as possible. In cases where requests are 
submitted which are not sufficient to 
permit identification, the FOIA Officer 
will endeavor to assist the persons 
seeking the records or information in 
filling in necessary details. In most 
cases, however, persons seeking records 
or information will find that time 
taken in trying to identify materials in 
the beginning is well worth their while 
in enabling the Section to respond 
promptly to their request. 

(c) A person submitting a request 
should— 

(1) Indicate the specific event or ac-
tion, if any or if known, to which the 
request has reference. 

(2) Designate the Division, Branch, or 
Project Office of the Section which 
may be responsible for or may have 
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produced the record or information re-
quested. 

(3) Furnish the date of the record or 
information or the date or period to 
which it refers or relates, if known. 

(4) Name the character of record or 
information, such as a contract, an ap-
plication, or a report. 

(5) List the Section’s personnel who 
may have prepared or have knowledge 
of the record or information. 

(6) Furnish the reference material 
such as newspapers or publications 
which are known to have made a ref-
erence to the record or information de-
sired. 

(7) If the request relates to a matter 
in pending litigation or one which has 
been litigated, supply the Court loca-
tion and case style and number. 

(8) Describe, when the request in-
cludes more than one record or source 
of information, specifically each record 
or information so that availability 
may be separately determined. 

(9) Clearly indicate whether the re-
quest is an initial request or an appeal 
from a denial of a record or informa-
tion previously requested. 

(10) Identify, when the request con-
cerns a matter about the Section’s per-
sonnel, the person as follows: First 
name, middle name or initial, and sur-
name; date and place of birth; and so-
cial security account number, if 
known. 

(d) No particular format is needed for 
the request, except that it: 

(1) Must be in writing; 
(2) Must describe the records or infor-

mation sought with sufficient detail to 
permit identification; 

(3) Should state a limitation of the 
fees the requester is willing to pay, if 
any; and 

(4) Must include the name, address, 
and telephone number (optional) of the 
person submitting the request. 

§ 1102.4 Fees. 
(a) The following shall be applicable 

with respect to services rendered to 
members of the public under this sub-
part: 

(1) Fee schedule. 
(i) Searching for records, per hour or 

fraction thereof per individual: 

Professional ...........................................$18.00 
Clerical ....................................................$9.00 

Includes the salary of the category of em-
ployee who actually performs the search, 
plus an additional 16% of that rate to cover 
benefits. 

(ii) The cost for computer searches 
will be calculated based on the salary 
of the category of employee who actu-
ally performs the computer search, 
plus 16% of that rate to cover benefits, 
plus the direct costs of the central 
processing unit, input-output devices, 
and memory capacity of the actual 
computer configuration. 

(iii) Reproduction fees: 

Pages no larger than 81⁄2 by 14 inches when 
reproduced by routine electrostatic copying: 
$0.10 per page. 

Pages requiring reduction, enlargement, or 
other special services will be billed at direct 
cost to the Section. 

Reproduction by other than routine elec-
trostatic copying will be billed at direct cost 
to the Section. 

(iv) Certification of each record as a 
true copy—$1.00 

(v) Certification of each record as a 
true copy under official seal—$1.50 

(vi) For each signed statement of 
negative result of search for record— 
$1.00 

(vii) For each signed statement of 
nonavailability of record—$1.00 

(viii) Duplication of architectural 
photographs and drawings: 

Available tracing or reproducible, per 
square foot.........................................$0.10 

If intermediate nagative and reproduc-
ible required .....................................$2.00; 

Plus tracing per square foot ....................$1.00 

(ix) Postage and handling. It will be 
up to the person requesting the records 
or information to designate how the 
material will be mailed or shipped. In 
the absence of such instructions no 
records or information will be sent to a 
foreign address, and records and infor-
mation will be sent to domestic ad-
dresses utilizing first class certified 
mail, return receipt requested and will 
be billed at direct cost to the Section. 

(2) Only requesters who are seeking 
documents for commercial use will be 
charged for time spent reviewing 
records to determine whether thay are 
exempt from mandatory disclosure. 
The cost for review will be calculated 
based on the salary of the category of 
the employee who actually performed 
the review plus 16% of the rate to cover 
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benefits. Charges will be assessed only 
for the initial review (i.e., review un-
dertaken the first time in order to ana-
lyze the applicability of specific ex-
emption(s) to a particular record or 
portion of record) and not review at the 
administrative appeal level of the ex-
emption(s) already applied. 

(3) If records requested under this 
part are stored elsewhere than the 
headquarters of the U.S. Section, 
IBWC, 4171 North Mesa, EL Paso, TX, 
the special cost of returning such 
records to the headquarters shall be in-
clude in the search costs. These costs 
will be computed at the actual costs of 
transportation of either a person or the 
requested record between the place 
where the record is stored and the Sec-
tion headquarters when, for time or 
other reasons, it is not feasible to rely 
on Government mail service. 

(4) When no specific fee has been es-
tablished for a service, or the request 
for a service does not fall under one of 
the above categories due to the amount 
or size or type thereof, the FOIA Offi-
cer is authorized to establish an appro-
priate fee, pursuant to the criteria es-
tablished in Office of Management and 
Budget Circular No. A–25, entitled 
‘‘User Charges.’’ 

(b) Where it is anticipated that the 
fees chargeable under this part will 
amount to more than $25 and the re-
quester has not indicated in advance 
her/his willingness to pay fees as high 
as anticipated, the requester shall be 
promptly notified of the amount of the 
anticipated fees or such portion thereof 
as can readily be estimated. The notice 
or request for an advance deposit shall 
extend an offer to the requester to con-
fer with knowledgeable Section per-
sonnel in an attempt to reformulate 
the request in a manner which will re-
duce the fees and meet the needs of the 
requester. Dispatch of such notice or 
request shall suspend the running of 
the period for response by the Section 
until a reply is received from the re-
quester. 

(c) Search costs are due and payable 
even if the record which was requested 
cannot be located after all reasonable 
efforts have been made, or if the Sec-
tion determines that a record which 
has been requested, but which is ex-

empt from disclosure under this part, 
is to be withheld. 

(d) The Section will begin assessing 
interest charges on an unpaid bill 
starting the 31st day following the day 
on which the billing was sent. The ac-
crual of interest will be stayed upon re-
ceipt of the fee, rather than upon its 
processing by the Section. Interest will 
at the rate precribed in section 3717 of 
title 31 U.S.C. 

(e) A requester may not file multiple 
requests at the same time, each seek-
ing portions of a document or docu-
ments, solely in order to avoid pay-
ment of fees. When the Section reason-
ably believes that a requester or a 
group of requesters acting in concert is 
attempting to break a request down 
into a series of requests for the purpose 
of evading the assessment of fees, the 
Section will aggregate any such re-
quests and charge accordingly. 

(f) The Section will not require a re-
quester to make an advance payment, 
i.e., payment before work is com-
menced or continued on a request, un-
less: 

(1) The Section estimates or deter-
mines that allowable charges that a re-
quester may be required to pay are 
likely to exceed $250. Then the Section 
will notify the requester of the likely 
costs and obtain satisfactory assurance 
of full payment where the requester 
has a history of prompt payment of 
FOIA fees, or require an advance pay-
ment of an amount up to the full esti-
mated charges in the case of requesters 
with no history of payment; or 

(2) Requesters who have previously 
failed to pay fees charged in a timely 
fashion (i.e., within 30 days of the date 
of the billing), the Section will require 
such requesters to pay the full amount 
owed plus any applicable interest as 
provided above or demonstrate that 
they have, in fact, paid the fee, and to 
make an advance payment of the full 
amount of the estimated fee before the 
agency begins to process new requests 
or pending requests from such request-
ers. 

When the Section acts under paragraph 
(f) (1) or (2) of this section, the admin-
istrative time limit prescribed in sub-
section (a)(6) of the FOIA (i.e., 10 work-
ing days from receipt of initial re-
quests plus permissible extensions of 
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that time limit) will begin only after 
the Section has received payments de-
scribed above. 

(g) In accordance with the provisions 
and authorities of the Debt Collection 
Act of 1982 (Pub. L. 97–365), the Section 
reserves the right to disclose informa-
tion to consumer reporting agencies 
and to use collection agencies, where 
appropriate, to encourage repayment. 

(h) No fees under $10 will be billed by 
the Section because the cost of collec-
tion would be greater than the fee. 

(i) Requester should pay fees by 
check or money order made out to the 
U.S. Section, International Boundary 
and Water Commission, and mailed to 
the Finance and Accounting Office, 
United States Section, International 
Boundary and Water Commission, 4171 
North Mesa, suite C–310, El Paso, TX 
79902–1422. 

§ 1102.5 Categories of requesters for 
fee purposes. 

There are four categories of request-
ers: Commercial use requesters; edu-
cational and non-commercial scientific 
institutions; representatives of the 
news media; and all other requesters. 
The Act prescribes specific levels of 
fees for each of these categories. The 
Section will take into account infor-
mation provided by requesters in deter-
mining their eligibility for inclusion in 
one of these categories is as defined in 
§ 1102.2. It is in the requester’s best in-
terest to provide as much information 
as possible to demonstrate inclusion 
within a non-commercial category of 
fee treatment. 

(a) The Section will assess charges 
which recover the full direct costs of 
searching for, reviewing for release, 
and duplicating the records sought for 
commercial use. Commercial use re-
questers are entitled to neither two 
hours of free search time nor 100 free 
pages of reproduction of documents. 

(b) The Section will provide docu-
ments to educational and non-commer-
cial scientific institutions for the cost 
of reproduction alone, excluding 
charges for the first 100 pages. To be el-
igible for inclusion in this category, re-
questers must show that the request 
being made is authorized by, and under 
the auspices of, a qualifying institution 
and that the records are not sought for 

a commercial use, but are sought in 
furtherance of scholarly (if the request 
is from an educational institution) or 
scientific (if the request is from a non- 
commercial scientific institution) re-
search. 

(c) The Section will provide docu-
ments to representatives of the news 
media for the cost of reproduction 
alone, excluding charges for the first 
100 pages. To be eligible for inclusion in 
this category; a requester must meet 
the criteria in § 1102.2(m), and the re-
quest must not be made for a commer-
cial use. In reference to this class of re-
questers, a request for records sup-
porting the news dissemination func-
tion of the requester shall not be con-
sidered to be a request that is for a 
commercial use. 

(d) The Section will charge request-
ers who do not fit into any of the cat-
egories above fees which recover the 
full reasonable direct cost of searching 
for and reproducing records that are re-
sponsive to the request, except that the 
first 100 pages of reproduction and the 
first two hours of search time shall be 
furnished without charge. Moreover, 
requests from record subjects for 
records about themselves will continue 
to be treated under the fee provisions 
of the Privacy Act of 1974 which permit 
fees only for reproduction. 

(e) In making determinations under 
this section, the Section may take into 
account whether requesters who pre-
viously were granted (b), (c), or (d) sta-
tus under the Act did in fact use the re-
quested records for purposes compat-
ible with the status accorded them. 

§ 1102.6 Fee waivers and appeals. 
(a) Waiver or reduction of any fee 

provided for in § 1102.4 may be made 
upon a determination by the FOIA Offi-
cer, United States Section, Inter-
national Boundary and Water Commis-
sion, 4171 North Mesa, suite C–310, El 
Paso, TX 79902–1422. The Section shall 
furnish documents without charge or 
at a reduced charge provided that: Dis-
closure of the information is in the 
public interest because it is likely to 
contribute significantly to public un-
derstanding of the operations or activi-
ties of the Government, and is not pri-
marily in the commercial interest of 
the requester. Requests for a waiver or 
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reduction of fees shall be considered on 
a case-by-case basis. 

(1) In order to determine whether dis-
closure of the information is in the 
public interest because it is likely to 
contribute significantly to public un-
derstanding of the operations or activi-
ties of the Government, the Section 
will consider the following four factors: 

(i) The subject of the request: Wheth-
er the subject of the requested records 
concerns the operations or activities of 
the Government; 

(ii) The informative value of the in-
formation to be disclosed: Whether the 
disclosure is likely to contribute to an 
understanding of Government oper-
ations or activities; 

(iii) The contribution to an under-
standing of the subject by the general 
public likely to result from disclosure: 
Whether disclosure of the requested in-
formation will contribute to public un-
derstanding; and 

(iv) The significance of the contribu-
tion to public understanding: Whether 
the disclosure is likely to contribute 
significantly to public understanding 
of Government operations or activities. 

(2) In order to determine whether dis-
closure of the information is not pri-
marily in the commercial interest of 
the requester, the Section will consider 
the following two factors: 

(i) The existence and magnitude of a 
commercial interest: Whether the re-
quester has a commercial interest that 
would be furthered by the requested 
disclosure; and, if so 

(ii) The primary interest in disclo-
sure: Whether the magnitude of the 
identified commercial interest of the 
requester is sufficiently large, in com-
parison with the public interest in dis-
closure, that disclosure is primarily in 
the commercial interest of the re-
quester. 

(b) The Section will not consider 
waiver or reduction of fees for request-
ers (persons or organizations) from 
whom unpaid fees remain due to the 
Section for another information access 
request. 

(c)(1) The Section’s decision to refuse 
to waive or reduce fees as requested 
under paragraph (a) of this section may 
be appealed to the Commissioner, 
United States Section, International 
Boundary and Water Commission, 4171 

North Mesa, Suite C–310, El Paso, TX 
79902–1422. Appeals should contain as 
much information and documentation 
as possible to support the request for a 
waiver or reduction of fees. 

(2) Appeals will be reviewed by the 
Commissioner, who may consult with 
other officials of the Section as appro-
priate. The requester will be notified 
within thirty working days from the 
date on which the Section received the 
appeal. 

§ 1102.7 The Section’s determination 
and appeal procedures. 

Upon receipt of any request for 
records of information under the Act 
the following guidelines shall be fol-
lowed: 

(a) The FOIA Officer will determine 
within 10 days (excepting Saturdays, 
Sundays, and legal holidays) after re-
ceipt of any such request whether to 
comply with such request and will im-
mediately notify the person making 
such request of such determination, 
the reasons therefore, and of the right 
to such person to appeal to the Com-
missioner any adverse determination. 

(b) All appeals should be addressed to 
the Commissioner, United States Sec-
tion, International Boundary and 
Water Commission, 4171 North Mesa, 
Suite, C–310, El Paso, TX 79902–1422, 
and should be clearly identified as such 
on the envelope and in the letter of ap-
peal by using the marking ‘‘Freedom of 
Information Appeal’’ or ‘‘Appeal for 
Records’’ or the equivalent. Failure to 
properly address an appeal may defer 
the date of receipt by the Section to 
take into account the time reasonably 
required to forward the appeal to the 
Commissioner. In each instance when 
an appeal is incorrectly addressed to 
the Commissioner, he shall notify the 
person making the appeal that his ap-
peal was improperly addressed and of 
the date the appeal was received by the 
Commissioner. The Commissioner will 
make a determination with respect to 
any appeal within 20 days (excepting 
Saturdays, Sundays, and legal holi-
days) after the receipt of an appeal. If 
on appeal the denial or the request is 
in whole or in part upheld, the Com-
missioner will notify the person mak-
ing such request of the provisions for 
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judicial review under the Act. An ap-
peal must be in writing and filed with-
in 30 days from receipt of the initial de-
termination (in cases of denials of an 
entire request), or from receipt of any 
records being made available pursuant 
to the initial determination (in case of 
partial denials). In those cases where a 
request or appeal is not addressed to 
the proper official, the time limita-
tions stated above will be computed 
from the receipt of the request or ap-
peal by the proper official. 

(c) In unusual circumstances, as set 
forth in paragraph (d) of this section, 
the time limits for responding to the 
original request or the appeal may be 
extended by not more than an addi-
tional 10 working days by written no-
tice to the person making a request. 
This notice must be sent within either 
10- or 20-day time limit and will specify 
the reason for the extension and the 
date on which determination is ex-
pected to be dispatched. The extension 
may be invoked only once during the 
consideration of a request either dur-
ing the initial consideration period or 
during the consideration of an appeal, 
but not both. 

(d) The unusual circumstances are: 
(1) The need to search for and collect 

the requested records from field facili-
ties or other establishments that are 
separate from the office processing the 
request. 

(2) The need to search for, collect, 
and appropriately examine a volumi-
nous amount of separate and distinct 
records which are demanded in a single 
request; or 

(3) The need for consultation, which 
shall be conducted with all practicable 
speed, with another agency having a 
substantial interest in the determina-
tion of the requestor among two or 
more components of the agency having 
substantial subject-matter interest 
therein. 

(e) If the FOIA Officer receives a re-
quest which is of proper concern to an 
agency or entity outside the Section, it 
will be returned to the person making 
the request, advising the requester to 
refer it to the appropriate agency or 
entity if requester desires, and pro-
viding the requester with the name or 
title, address and other appropriate in-
formation. An information copy of the 

request and the letter of referral will 
be forwarded promptly to the agency or 
entity outside the Section that may 
expect the request. In the event the 
FOIA Officer receives a request to 
make available a record or provide in-
formation which is of interest to more 
than one agency (Federal, State, mu-
nicipal, or legal entity created there-
by), the FOIA Officer will retain and 
act upon the request if the Section is 
one of the interest agencies and if its 
interest in the record is paramount. 

(f) The Commissioner’s determina-
tion on an appeal shall be in writing 
and when it denies records in whole or 
in part, the letter to the person mak-
ing a request shall include: 

(1) Notation of the specific exemption 
or exemptions of the Act authorizing 
the withholding. 

(2) A statement that the decision is 
final for the Section. 

(3) Advice that judicial review of the 
denial is available in the district in 
which the person making the request 
resides or has his principal place of 
business, the district in which the Sec-
tion’s records are situated, or the Dis-
trict of Columbia. 

(4) The names and titles or positions 
of each official responsible for the de-
nial of a request. 

When appropriate, the written deter-
mination may also state how an ex-
emption applied in that particular 
case, and, when relevant, why a discre-
tionary rebase is not appropriate. 

(g) In those cases where it is nec-
essary to find and examine records be-
fore the legality or appropriateness of 
their disclosure can be determined, and 
where after diligent effort this has not 
been achieved within the required pe-
riod, the FOIA Officer may advise the 
person making the request that a de-
termination to presently deny the re-
quest has been made because the 
records or information have not been 
found or examined, that the determina-
tion will be considered when the search 
or examination is completed and the 
time within which completion is ex-
pected, but that the person making the 
request may immediately file an ad-
ministrative appeal to the Commis-
sioner. 
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§ 1102.8 Exemptions. 
(a) 5 U.S.C. 552(b) provides that the 

requirements of the FOIA do not apply 
to matters that are: 

(1) Classified documents. Specifically 
authorized under criteria established 
by an Executive order to be kept secret 
in the interest of national defense or 
foreign policy and that are, in fact, 
properly classified under the Executive 
order. 

(2) Internal personnel rules and prac-
tices. Related solely to the internal per-
sonnel rules and practices of an agen-
cy. 

(3) Information exempt under other 
laws. Specifically exempted from dis-
closure by statute, provided that the 
statute— 

(i) Requires that the matters be with-
held from the public in such a manner 
as to leave no discretion on the issue or 

(ii) Establishes particular criteria for 
withholding or refers to particular 
types of matters to be withheld. 

(4) Confidential business information. 
Trade secrets and commercial or finan-
cial information obtained from a per-
son and privileged or confidential. 

(5) Internal government communica-
tions. Interagency or intra-agency 
memorandums or letters which would 
not be available by law to a party 
other than an agency in litigation with 
the agency. 

(6) Personal privacy. Personnel, med-
ical, and similar files the disclosure of 
which would constitute a clearly un-
warranted invasion of personal privacy. 

(7) Law enforcement. Records or infor-
mation compiled for law enforcement 
purposes, but only to the extent that 
the production of such law enforcement 
records or information: 

(i) Could reasonably be expected to 
interfere with enforcement pro-
ceedings; 

(ii) Would deprive a person of a right 
to a fair trial or an impartial adjudica-
tion; 

(iii) Could reasonably be expected to 
constitute an unwarranted invasion of 
personal privacy; 

(iv) Could reasonably be expected to 
disclose the identity of a confidential 
source, including a State, local, or for-
eign agency or authority or any pri-
vate institution which furnished infor-
mation on a confidential basis, and, in 

the case of a record or information 
compiled by a criminal law enforce-
ment authority in the course of a 
criminal investigation, or by an agency 
conducting a lawful national security 
intelligence investigation information 
furnished by a confidential source; 

(v) Would disclose techniques and 
procedures for law enforcement inves-
tigations or prosecutions, or would dis-
close guidelines for law enforcement 
investigations or prosecutions if such 
disclosure could reasonably be ex-
pected to risk circumvention of the 
law; or 

(vi) Could reasonably be expected to 
endanger the life or physical safety of 
any individual. 

(8) Financial institutions. Contained in 
or related to examination, operating, 
or condition reports prepared by, on be-
half of, or for the use of an agency re-
sponsible for the regulation or super-
vision of financial institutions. 

(9) Geological information. Geological 
and geophysical information and data, 
including maps, concerning wells. 

(b) The Section will provide any rea-
sonably segregable portion of a record 
to a requester after deletion of the por-
tions that are exempt under this sec-
tion. 

(c) The section will invoke no exemp-
tion under this section if the requested 
records are available to the requester 
under the Privacy Act of 1974 and its 
implementing regulations. 

(d) Whenever a request is made which 
involves access to records described in 
paragraph (a)(7)(i) of this section and 

(1) The investigation or proceeding 
involves a possible violation of crimi-
nal law, and 

(2) There is reason to believe that the 
subject of the investigation or pro-
ceeding is not aware of its pendency, 
and disclosure of the existence of the 
records could reasonably be expected to 
interfere with enforcement pro-
ceedings, the agency may, during only 
such time as that circumstance con-
tinues, treat the records as not subject 
to the requirements of this section. 

§ 1102.9 Annual report to Congress. 
(a) On or before March 1 of each cal-

endar year the Commissioner shall sub-
mit a report covering the preceding 
calendar year to the Speaker of the 
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House of Representatives and President 
of the Senate for referral to the appro-
priate committees of the Congress. The 
report shall include: 

(1) The number of determinations 
made by the section not to comply 
with request for records made to the 
section under the Act and this part and 
the reasons for each such determina-
tion. 

(2) The number of appeals made by 
persons under the Act and this part, 
the result of such appeals, and the rea-
son for the action upon each appeal 
that results in a denial of information. 

(3) The names and titles or positions 
of each person responsible for the de-
nial of records requested under the Act, 
and the number of instances of partici-
pation for each. 

(4) The results of each proceeding 
conducted pursuant to 552(1)(4)(F) of 
the Act, including a report of the dis-
ciplinary action taken against the offi-
cer or employee who was primarily re-
sponsible for improperly withholding 
records or an explanation of why dis-
ciplinary action was not taken. 

(5) A copy of this part. 
(6) A copy of the fee schedule and the 

total amount of fees collected by the 
section for making records available 
under the Act. 

(7) Such other information as indi-
cates efforts to administer fully the 
Act. 

(b) A copy of each such report to the 
Congress made pursuant to paragraph 
(a) of this section will be made avail-
able for public inspection and copying 
in the office of the FOIA Officer, 
United States Section, International 
Boundary and Water Commission, 4171 
North Mesa, Suite C–310, El Paso, TX 
79902–1422. 

§ 1102.10 Examination of records. 

When a request to examine records is 
approved by the FOIA Officer, every 
reasonable effort will be made to pro-
vide facilities for the purpose of such 
examination. ‘‘On the spot’’ copying 
will be available if the FOIA Officer de-
cides there will be no interference with 
ordinary activities or routine business 
of the section. 

PART 1103—ENFORCEMENT OF 
NONDISCRIMINATION ON THE 
BASIS OF HANDICAP IN PRO-
GRAMS OR ACTIVITIES CON-
DUCTED BY INTERNATIONAL 
BOUNDARY AND WATER COM-
MISSION, UNITED STATES AND 
MEXICO, UNITED STATES SEC-
TION 

Sec. 
1103.101 Purpose. 
1103.102 Application. 
1103.103 Definitions. 
1103.104–1103.109 [Reserved] 
1103.110 Self-evaluation. 
1103.111 Notice. 
1103.112–1103.1103 [Reserved] 
1103.130 General prohibitions against dis-

crimination. 
1103.131–1103.139 [Reserved] 
1103.140 Employment. 
1103.141–1103.148 [Reserved] 
1103.149 Program accessibility: Discrimina-

tion prohibited. 
1103.150 Program accessibility: Existing fa-

cilities. 
1103.151 Program accessibility: New con-

struction and alterations. 
1103.152–1103.159 [Reserved] 
1103.160 Communications. 
1103.161–1103.169 [Reserved] 
1103.170 Compliance procedures. 
1103.171–1103.999 [Reserved] 

AUTHORITY: 29 U.S.C. 794. 

SOURCE: 51 FR 4577, Feb. 5, 1986, unless oth-
erwise noted. 

§ 1103.101 Purpose. 
This part effectuates section 119 of 

the Rehabilitation, Comprehensive 
Services, and Developmental Disabil-
ities Amendments of 1978, which 
amended section 504 of the Rehabilita-
tion Act of 1973 to prohibit discrimina-
tion on the basis of handicap in pro-
grams or activities conducted by Exec-
utive agencies or the United States 
Postal Service. 

§ 1103.102 Application. 
This part applies to all programs or 

activities conducted by the agency. 

§ 1103.103 Definitions. 
For purposes of this part, the term— 
Assistant Attorney General means the 

Assistant Attorney General, Civil 
Rights Division, United States Depart-
ment of Justice. 
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Auxiliary aids means services or de-
vices that enable persons with im-
paired sensory, manual, or speaking 
skills to have an equal opportunity to 
participate in, and enjoy the benefits 
of, programs or activities conducted by 
the agency. For example, auxiliary aids 
useful for persons with impaired vision 
include readers, Brailled materials, 
audio recordings, telecommunications 
devices and other similar services and 
devices. Auxiliary aids useful for per-
sons with impaired hearing include 
telephone handset amplifiers, tele-
phones compatible with hearing aids, 
telecommunication devices for deaf 
persons (TDD’s), interpreters, 
notetakers, written materials, and 
other similar services and devices. 

Complete complaint means a written 
statement that contains the complain-
ant’s name and address and describes 
the agency’s alleged discriminatory ac-
tion in sufficient detail to inform the 
agency of the nature and date of the al-
leged violation of section 504. It shall 
be signed by the complainant or by 
someone authorized to do so on his or 
her behalf. Complaints filed on behalf 
of classes or third parties shall describe 
or identify (by name, if possible) the 
alleged victims of discrimination. 

Facility means all or any portion of 
buildings, structures, equipment, 
roads, walks, parking lots, rolling 
stock or other conveyances, or other 
real or personal property. 

Handicapped person means any person 
who has a physical or mental impair-
ment that substantially limits one or 
more major life activities, has a record 
of such an impairment, or is regarded 
as having such an impairment. 

As used in this definition, the phrase: 
(1) Physical or mental impairment in-

cludes— 
(i) Any physiological disorder or con-

dition, cosmetic disfigurement, or ana-
tomical loss affecting one of more of 
the following body systems: Neuro-
logical; musculoskeletal; special sense 
organs; respiratory, including speech 
organs; cardiovascular; reproductive; 
digestive; genitourinary; hemic and 
lymphatic; skin; and endocrine; or 

(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or 
mental illness, and specific learning 

disabilities. The term physical or mental 
impairment includes, but is not limited 
to, such diseases and conditions as or-
thopedic, visual, speech, and hearing 
impairments, cerebral palsy, epilepsy, 
muscular dystrophy, multiple sclerosis, 
cancer, heart disease, diabetes, mental 
retardation, emotional illness, and 
drug addition and alcholism. 

(2) Major life activities includes func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing, 
hearing, speaking, breathing, learning, 
and working. 

(3) Has a record of such an impairment 
means has a history of, or has been 
misclassified as having, a mental or 
physical impairment that substantially 
limits one or more major life activi-
ties. 

(4) Is regarded as having an impairment 
means— 

(i) Has a physical or mental impair-
ment that does not substantially limit 
major life activities but is treated by 
the agency as constituting such a limi-
tation; 

(ii) Has a physical or mental impair-
ment that substantially limits major 
life activities only as a result of the at-
titudes of others toward such impair-
ment; or 

(iii) Has none of the impairments de-
fined in paragraph (1) of this definition 
but is treated by the agency as having 
such an impairment. 

Qualified handicapped person means— 
(1) With respect to any agency pro-

gram or activity under which a person 
is required to perform services or to 
achieve a level of accomplishment, a 
handicapped person who meets the es-
sential eligibility requirements and 
who can achieve the purpose of the pro-
gram or activity without modifications 
in the program or activity that the 
agency can demonstrate would result 
in a fundamental alteration in its na-
ture; or 

(2) With respect to any other pro-
gram or activity, a handicapped person 
who meets the essential eligibility re-
quirements for participation in, or re-
ceipt of benefits from, that program or 
activity. 

(3) Qualified handicapped person is de-
fined for purposes of employment in 29 
CFR 1613.702(f), which is made applica-
ble to this part by § 1103.140. 
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Section 504 means section 504 of the 
Rehabilitation Act of 1973 (Pub. L. 93– 
112, 87 Stat. 394 (29 U.S.C. 794)), as 
amended by the Rehabilitation Act 
Amendments of 1974 (Pub. L. 93–516, 88 
Stat. 1617), and the Rehabilitation, 
Comprehensive Services, and Develop-
mental Disabilities Amendments of 
1978 (Pub. L. 95–602, 92 Stat. 2955). As 
used in this part, section 504 applies 
only to programs or activities con-
ducted by Executive agencies and not 
to federally assisted programs. 

[51 FR 4577, Feb. 5, 1986; 51 FR 7543, Mar. 5, 
1986] 

§§ 1103.104–1103.109 [Reserved] 

§ 1103.110 Self-evaluation. 

(a) The agency shall, by April 9, 1987, 
evaluate its current policies and prac-
tices, and the effects thereof, that do 
not or may not meet the requirements 
of this part, and, to the extent modi-
fication of any such policies and prac-
tices is required, the agency shall pro-
ceed to make the necessary modifica-
tions. 

(b) The agency shall provide an op-
portunity to interested persons, includ-
ing handicapped persons or organiza-
tions representing handicapped per-
sons, to participate in the self-evalua-
tion process by submitting comments 
(both oral and written). 

(c) The agency shall, until three 
years following the completion of the 
self-evaluation, maintain on file and 
make available for public inspections: 

(1) A description of areas examined 
and any problems identified, and 

(2) A description of any modifications 
made. 

§ 1103.111 Notice. 

The agency shall make available to 
employees, applicants, participants, 
beneficiaries, and other interested per-
sons such information regarding the 
provisions of this part and its applica-
bility to the programs or activities 
conducted by the agency, and make 
such information available to them in 
such manner as the head of the agency 
finds necessary to apprise such persons 
of the protections against discrimina-
tion assured them by section 504 and 
this regulation. 

§§ 1103.112–1103.129 [Reserved] 

§ 1103.130 General prohibitions 
against discrimination. 

(a) No qualified handicapped person 
shall, on the basis of handicap, be ex-
cluded from participation in, be denied 
the benefits of, or otherwise be sub-
jected to discrimination under any pro-
gram or activity conducted by the 
agency. 

(b)(1) The agency, in providing any 
aid, benefit, or service, may not, di-
rectly or through contractual, licens-
ing, or other arrangements, on the 
basis of handicap— 

(i) Deny a qualified handicapped per-
son the opportunity to participate in 
or benefit from the aid, benefit, or 
service; 

(ii) Afford a qualfied handicapped 
person an opportunity to participate in 
or benefit from the aid, benefit, or 
service that is not equal to that af-
forded others; 

(iii) Provide a qualified handicapped 
person with an aid, benefit, or service 
that is not as effective in affording 
equal opportunity to obtain the same 
result, to gain the same benefit, or to 
reach the same level of achievement as 
that provided to others; 

(iv) Provide different or separate aid, 
benefits, or services to handicapped 
persons or to any class of handicapped 
persons than is provided to others un-
less such action is necessary to provide 
qualified handicapped persons with aid, 
benefits, or services that are as effec-
tive as those provided to others; 

(v) Deny a qualified handicapped per-
son the opportunity to participate as a 
member of planning or advisory boards; 
or 

(vi) Otherwise limit a qualified 
handicapped person in the enjoyment 
of any right, privilege, advantage, or 
opportunity enjoyed by others receiv-
ing the aid, benefit, or service. 

(2) The agency may not deny a quali-
fied handicapped person the oppor-
tunity to participate in programs or 
activities that are not separate or dif-
ferent, despite the existence of permis-
sibly separate or different programs or 
activities. 

(3) The agency may not, directly or 
through contractual or other arrange-
ments, utilize criteria or methods of 
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administration the purpose or effect of 
which would— 

(i) Subject qualified handicapped per-
sons to discrimination on the basis of 
handicap; or 

(ii) Defeat or substantially impair ac-
complishment of the objectives of a 
program or activity with respect to 
handicapped persons. 

(4) The agency may not, in deter-
mining the site or location of a facil-
ity, make selections the purpose or ef-
fect of which would— 

(i) Exclude handicapped persons 
from, deny them the benefits of, or oth-
erwise subject them to discrimination 
under any program or activity con-
ducted by the agency; or 

(ii) Defeat or substantially impair 
the accomplishment of the objectives 
of a program or activity with respect 
to handicapped persons. 

(5) The agency, in the selection of 
procurement contractors, may not use 
criteria that subject qualified handi-
capped persons to discrimination on 
the basis of handicap. 

(c) The exclusion of nonhandicapped 
persons from the benefits of a program 
limited by Federal statute or Execu-
tive order to handicapped persons or 
the exclusion of a specific class of 
handicapped persons from a program 
limited by Federal statute or Execu-
tive order to a different class of handi-
capped persons is not prohibited by 
this part. 

(d) The agency shall administer pro-
grams and activities in the most inte-
grated setting appropriate to the needs 
of qualified handicapped persons. 

§§ 1103.131–1103.139 [Reserved] 

§ 1103.140 Employment. 

No qualified handicapped person 
shall, on the basis of handicap, be sub-
jected to discrimination in employ-
ment under any program or activity 
conducted by the agency. The defini-
tions, requirements, and procedures of 
section 501 of the Rehabilitation Act of 
1973 (29 U.S.C. 791), as established by 
the Equal Employment Opportunity 
Commission in 29 CFR part 1613, shall 
apply to employment in federally con-
ducted programs or activities. 

§§ 1103.141–1103.148 [Reserved] 

§ 1103.149 Program accessibility: Dis-
crimination prohibited. 

Except as otherwise provided in 
§ 1103.150, no qualified handicapped per-
son shall, because the agency’s facili-
ties are inaccessible to or unusable by 
handicapped persons, be denied the 
benefits of, be excluded from participa-
tion in, or otherwise be subjected to 
discrimination under any program or 
activity conducted by the agency. 

§ 1103.150 Program accessibility: Exist-
ing facilities. 

(a) General. The agency shall operate 
each program or activity so that the 
program or activity, when viewed in its 
entirety, is readily accessible to and 
usable by handicapped persons. This 
paragraph does not— 

(1) Necessarily require the agency to 
make each of its existing facilities ac-
cessible to and usable by handicapped 
persons; or 

(2) Require the agency to take any 
action that it can demonstrate would 
result in a fundamental alteration in 
the nature of a program or activity or 
in undue financial and administrative 
burdens. In those circumstances where 
agency personnel believe that the pro-
posed action would fundamentally 
alter the program or activity or would 
result in undue financial and adminis-
trative burdens, the agency has the 
burden of proving that compliance with 
§ 1103.150(a) would result in such alter-
ation or burdens. The decision that 
compliance would result in such alter-
ation or burdens must be made by the 
agency head or his or her designee 
after considering all agency resources 
available for use in the funding and op-
eration of the conducted program or 
activity, and must be accompanied by 
a written statement of the reasons for 
reaching that conclusion. If an action 
would result in such an alteration or 
such burdens, the agency shall take 
any other action that would not result 
in such an alteration or such burdens 
but would nevertheless ensure that 
handicapped persons receive the bene-
fits and services of the program or ac-
tivity. 

(b) Methods. The agency may comply 
with the requirements of this section 
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through such means as redesign of 
equipment, reassignment of services to 
accessible buildings, assignment of 
aides to beneficiaries, home visits, de-
livery of services at alternate acces-
sible sites, alteration of existing facili-
ties and construction of new facilities, 
use of accessible rolling stock, or any 
other methods that result in making 
its programs or activities readily ac-
cessible to and usable by handicapped 
persons. The agency is not required to 
make structural changes in existing fa-
cilities where other methods are effec-
tive in achieving compliance with this 
section. The agency, in making alter-
ations to existing buildings, shall meet 
accessibility requirements to the ex-
tent compelled by the Architectural 
Barriers Act of 1968, as amended (42 
U.S.C. 4151–4157), and any regulations 
implementing it. In choosing among 
available methods for meeting the re-
quirements of this section, the agency 
shall give priority to those methods 
that offer programs and activities to 
qualified handicapped persons in the 
most integrated setting appropriate. 

(c) Time period for compliance. The 
agency shall comply with the obliga-
tions established under this section by 
June 6, 1986, except that where struc-
tural changes in facilities are under-
taken, such changes shall be made by 
April 7, 1989, but in any event as expe-
ditiously as possible. 

(d) Transition plan. In the event that 
structural changes to facilities will be 
undertaken to achieve program acces-
sibility, the agency shall develop, by 
October 7, 1986, a transition plan set-
ting forth the steps necessary to com-
plete such changes. The agency shall 
provide an opportunity to interested 
persons, including handicapped persons 
or organizations representing handi-
capped persons, to participate in the 
development of the transition plan by 
submitting comments (both oral and 
written). A copy of the transition plan 
shall be made available for public in-
spection. The plan shall, at a min-
imum— 

(1) Identify physical obstacles in the 
agency’s facilities that limit the acces-
sibility of its programs or activities to 
handicapped persons; 

(2) Describe in detail the methods 
that will be used to make the facilities 
accessible; 

(3) Specify the schedule for taking 
the steps necessary to achieve compli-
ance with this section and, if the time 
period of the transition plan is longer 
than one year, identify steps that will 
be taken during each year of the tran-
sition period; and 

(4) Indicate the official responsible 
for implementation of the plan. 

[51 FR 4577, Feb. 5, 1986; 51 FR 7543, Mar. 5, 
1986] 

§ 1103.151 Program accessibility: New 
construction and alterations. 

Each building or part of a building 
that is constructed or altered by, on 
behalf of, or for the use of the agency 
shall be designed, constructed, or al-
tered so as to be readily accessible to 
and usable by handicapped persons. 
The definitions, requirements, and 
standards of the Architectural Barriers 
Act (42 U.S.C. 4151–4157), as established 
in 41 CFR 101–19.600 to 101–19.607, apply 
to buildings covered by this section. 

§§ 1103.152–1103.159 [Reserved] 

§ 1103.160 Communications. 
(a) The agency shall take appropriate 

steps to ensure effective communica-
tion with applicants, participants, per-
sonnel of other Federal entities, and 
members of the public. 

(1) The agency shall furnish appro-
priate auxiliary aids where necessary 
to afford a handicapped person an equal 
opportunity to participate in, and 
enjoy the benefits of, a program or ac-
tivity conducted by the agency. 

(i) In determining what type of auxil-
iary aid is necessary, the agency shall 
give primary consideration to the re-
quests of the handicapped person. 

(ii) The agency need not provide indi-
vidually prescribed devices, readers for 
personal use or study, or other devices 
of a personal nature. 

(2) Where the agency communicates 
with applicants and beneficiaries by 
telephone, telecommunication devices 
for deaf persons (TDD’s) or equally ef-
fective telecommunication systems 
shall be used. 

(b) The agency shall ensure that in-
terested persons, including persons 
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with impaired vision or hearing, can 
obtain information as to the existence 
and location of accessible services, ac-
tivities, and facilities. 

(c) The agency shall provide signage 
at a primary entrance to each of its in-
accessible facilities, directing users to 
a location at which they can obtain in-
formation about accessible facilities. 
The international symbol for accessi-
bility shall be used at each primary en-
trance of an accessible facility. 

(d) This section does not require the 
agency to take any action that it can 
demonstrate would result in a funda-
mental alteration in the nature of a 
program or activity or in undue finan-
cial and administrative burdens. In 
those circumstances where agency per-
sonnel believe that the proposed action 
would fundamentally alter the program 
or activity or would result in undue fi-
nancial and administrative burdens, 
the agency has the burden of proving 
that compliance with § 1103.160 would 
result in such alteration or burdens. 
The decision that compliance would re-
sult in such alteration or burdens must 
be made by the agency head or his or 
her designee after considering all agen-
cy resources available for use in the 
funding and operation of the conducted 
program or activity, and must be ac-
companied by a written statement of 
the reasons for reaching that conclu-
sion. If an action required to comply 
with this section would result in such 
an alteration or such burdens, the 
agency shall take any other action 
that would not result in such an alter-
ation or such burdens but would never-
theless ensure that, to the maximum 
extent possible, handicapped persons 
receive the benefits and services of the 
program or activity. 

§§ 1103.161–1103.169 [Reserved] 

§ 1103.170 Compliance procedures. 
(a) Except as provided in paragraph 

(b) of this section, this section applies 
to all allegations of discrimination on 
the basis of handicap in programs or 
activities conducted by the agency. 

(b) The agency shall process com-
plaints alleging violations of section 
504 with respect to employment accord-
ing to the procedures established by 
the Equal Employment Opportunity 

Commission in 29 CFR part 1613 pursu-
ant to section 501 of the Rehabilitation 
Act of 1973 (29 U.S.C. 791). 

(c) Director, Equal Employment Op-
portunity shall be responsible for co-
ordinating implementation of this sec-
tion. Complaints may be sent to Direc-
tor, Equal Employment Opportunity, 
International Boundary and Water 
Commission, United States and Mex-
ico, United States Section, The Com-
mons, Building C, Suite 310, 4171 North 
Mesa, El Paso, Texas 79902. 

(d) The agency shall accept and in-
vestigate all complete complaints for 
which it has jurisdiction. All complete 
complaints must be filed within 180 
days of the alleged act of discrimina-
tion. The agency may extend this time 
period for good cause. 

(e) If the agency receives a complaint 
over which it does not have jurisdic-
tion, it shall promptly notify the com-
plainant and shall make reasonable ef-
forts to refer the complaint to the ap-
propriate government entity. 

(f) The agency shall notify the Archi-
tectural and Transportation Barriers 
Compliance Board upon receipt of any 
complaint alleging that a building or 
facility that is subject to the Architec-
tural Barriers Act of 1968, as amended 
(42 U.S.C. 4151–4157), or section 502 of 
the Rehabilitation Act of 1973, as 
amended (29 U.S.C. 792), is not readily 
accessible to and usable by handi-
capped persons. 

(g) Within 180 days of the receipt of a 
complete complaint for which it has ju-
risdiction, the agency shall notify the 
complainant of the results of the inves-
tigation in a letter containing— 

(1) Findings of fact and conclusions 
of law; 

(2) A description of a remedy for each 
violation found; 

(3) A notice of the right to appeal. 
(h) Appeals of the findings of fact and 

conclusions of law or remedies must be 
filed by the complainant within 90 days 
of receipt from the agency of the letter 
required by § 1103.170(g). The agency 
may extend this time for good cause. 

(i) Timely appeals shall be accepted 
and processed by the head of the agen-
cy. 

(j) The head of the agency shall no-
tify the complainant of the results of 
the appeal within 60 days of the receipt 
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of the request. If the head of the agen-
cy determines that additional informa-
tion is needed from the complainant, 
he or she shall have 60 days from the 
date of receipt of the additional infor-
mation to make his or her determina-
tion on the appeal. 

(k) The time limits cited in para-
graphs (g) and (j) of this section may be 
extended with the permission of the 
Assistant Attorney General. 

(l) The agency may delegate its au-
thority for conducting complaint in-
vestigations to other Federal agencies, 
except that the authority for making 
the final determination may not be 
delegated to another agency. 

[51 FR 4577, Feb. 5, 1986, as amended at 51 FR 
4577, Feb. 5, 1986] 

§§ 1103.171–1103.999 [Reserved] 

PART 1104—PROTECTION OF 
ARCHAEOLOGICAL RESOURCES 

Sec. 
1104.1 Purpose. 
1104.2 Definitions. 
1104.3 Prohibited acts. 
1104.4 Permit requirements and exceptions. 
1104.5 Application for permits and informa-

tion collection. 
1104.6 Notification to Indian tribes of pos-

sible harm to, or destruction of, sites on 
public lands having religious or cultural 
importance. 

1104.7 Issuance of permits. 
1104.8 Terms and conditions of permits. 
1104.9 Suspension and revocation of per-

mits. 
1104.10 Appeals relating to permits. 
1104.11 Relationship to section 106 of the 

National Historic Preservation Act. 
1104.12 Custody of archaeological resources. 
1104.13 Determination of archaeological or 

commercial value and cost of restoration 
and repair. 

1104.14 Assessment of civil penalties. 
1104.15 Civil penalty amounts. 
1104.16 Other penalties and rewards. 
1104.17 Confidentiality of archaeological re-

source information. 
1104.18 Report to the Secretary of the Inte-

rior. 

AUTHORITY: Pub. L. 96–95, 93 Stat. 721 (16 
U.S.C. 470aa–11) (Sec. 10(a).) Related Author-
ity: Pub. L. 59–209, 34 Stat. 225 (16 U.S.C. 432, 
433); Pub. L. 86–523, 74 Stat. 220, 221 (16 U.S.C. 
469), as amended, 88 Stat. 174 (1974); Pub. L. 
89–665, 80 Stat. 915 (16 U.S.C. 470a-t), as 
amended, 84 Stat. 204 (1970), 87 Stat. 139 
(1973), 90 Stat. 1320 (1976), 92 Stat. 3467 (1978), 

94 Stat. 2987 (1980); Pub. L. 95–341, 92 Stat. 469 
(42 U.S.C. 1996). 

SOURCE: 56 FR 21590, May 10, 1991, unless 
otherwise noted. 

§ 1104.1 Purpose. 
(a) The regulations in this part im-

plement provisions of the Archae-
ological Resources Protection Act of 
1979 (16 U.S.C. 470aa–11) by establishing 
the definitions, standards, and proce-
dures to be followed by the Commis-
sioner in providing protection for ar-
chaeological resources, located on pub-
lic lands through permits authorizing 
excavation and/or removal of archae-
ological resources, through civil pen-
alties for unauthorized excavation and/ 
or removal, through provisions for the 
preservation of archaeological resource 
collections and data, and through pro-
visions for ensuring confidentiality of 
information about archaeological re-
sources when disclosure would threaten 
the archaeological resources. 

(b) The regulations in this part do 
not impose any new restrictions on ac-
tivities permitted under other laws, au-
thorities, and regulations relating to 
mining, mineral leasing, reclamation, 
and other multiple uses of the public 
lands. 

§ 1104.2 Definitions. 
As used for purposes of this part: 
(a) Archaeological resource means any 

material remains of human life or ac-
tivities which are at least 100 years of 
age, and which are of archaeological 
interest. 

(1) Of archaeological interest means ca-
pable of providing scientific or human-
istic understandings of past human be-
havior, cultural adaptation, and re-
lated topics through the application of 
scientific or scholarly techniques such 
as controlled observation, contextual 
measurement, controlled collection, 
analysis, interpretation and expla-
nation. 

(2) Material remains means physical 
evidence of human habitation, occupa-
tion, use, or activity, including the 
site, location, or context in which such 
evidence is situated. 

(3) The following classes of material 
remains (and illustrative examples), if 
they are at least 100 years of age, are of 
archaeological interest and shall be 
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considered archaeological resources 
unless determined otherwise pursuant 
to paragraph (a)(4) or (a)(5) of this sec-
tion: 

(i) Surface or subsurface structures, 
shelters, facilities, or features (includ-
ing, but not limited to, domestic struc-
tures, storage structures, cooking 
structures, ceremonial structures, arti-
ficial mounds, earthworks, fortifica-
tions, canals, reservoirs, horticultural/ 
agricultural gardens or fields, bedrock 
mortars or grinding surfaces, rock 
alignments, cairns, trails, borrow pits, 
cooking pits, refuse pits, burial pits or 
graves, hearths, kilns, post molds, wall 
trenches, middens); 

(ii) Surface or subsurface artifact 
concentrations or scatters; 

(iii) Whole or fragmentary tools, im-
plements, containers, weapons and 
weapon projectiles, clothing, and orna-
ments (including, but not limited to, 
pottery and other ceramics, cordage, 
basketry and other weaving, bottles 
and other glassware, bone, ivory, shell, 
metal, wood, hide, feathers, pigments, 
and flaked, ground, or pecked stone); 

(iv) By-products, waste products, or 
debris resulting from manufacture or 
use of human-made or natural mate-
rials; 

(v) Organic waste (including but not 
limited to, vegetable and animal re-
mains, coprolites); 

(vi) Human remains (including, but 
not limited to, bone, teeth, mummified 
flesh, burials, cremations); 

(vii) Rock carvings, rock paintings, 
intaglios and other works of artistic or 
symbolic representation; 

(viii) Rockshelters and caves or por-
tions thereof containing any of the 
above material remains; 

(ix) All portions of shipwrecks (in-
cluding but not limited to, armaments, 
apparel, tackle, cargo); 

(x) Any portion or piece of any of the 
foregoing. 

(4) The following material remains 
shall not be considered of archae-
ological interest, and shall not be con-
sidered to be archaeological resources 
for purposes of the Act and this part, 
unless found in a direct physical rela-
tionship with archaeological resources 
as defined in this section: 

(i) Paleontological remains; 

(ii) Coins, bullets, and unworked min-
erals and rocks. 

(5) The Commissioner may determine 
that certain material remains, in spec-
ified areas under the Commissioner’s 
jurisdiction, and under specified cir-
cumstances, are not or are no longer of 
archaeological interest and are not to 
be considered archaeological resources 
under this part. Any determination 
made pursuant to this subparagraph 
shall be documented. Such Determina-
tion shall in no way affect the Commis-
sioner’s obligations under other appli-
cable laws or regulations. 

(b) Arrowhead means any projectile 
point which appears to have been de-
signed for use with an arrow. 

(c) Commissioner means the head of 
the United States Section, Inter-
national Boundary and Water Commis-
sion, United States and Mexico, and his 
delegate. 

(d) Public lands means lands to which 
the United States of America holds fee 
title, and which are under the control 
of the U.S. Section, International 
Boundary and Water Commission, 
United States and Mexico. 

(e) Indian tribe as defined in the Act 
means any Indian tribe, band, nation, 
or other organized group or commu-
nity. In order to clarify this statutory 
definition for purposes of this part, In-
dian tribe means: 

(1) Any tribal entity which is in-
cluded in the annual list of recognized 
tribes published in the FEDERAL REG-
ISTER by the Secretary of the Interior 
pursuant to 25 CFR part 54; 

(2) Any other tribal entity acknowl-
edged by the Secretary of the Interior 
pursuant to 25 CFR part 54 since the 
most recent publication of the annual 
list; 

(f) Person means an individual, cor-
poration, partnership, trust, institu-
tion, association, or any other private 
entity, or any officer, employee, agent, 
department, or instrumentality of the 
United States, or of any Indian tribe, 
or of any State or political subdivision 
thereof. 

(g) State means any of the fifty 
states, the District of Columbia, Puer-
to Rico, Guam, and the Virgin Islands. 

(h) Act means the Archaeological Re-
sources Protection Act of 1979 (16 
U.S.C. 470aa–11.), as amended. 
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§ 1104.3 Prohibited acts. 
(a) No person may excavate, remove, 

damage, or otherwise alter or deface 
any archaeological resource located on 
public lands unless such activity is 
pursuant to a permit issued under 
§ 1104.7 or exempted by § 1104.4(b) of this 
part. 

(b) No person may sell, purchase, ex-
change, transport, or receive any ar-
chaeological resource, if such resource 
was excavated or removed in violation 
of: 

(1) The prohibitions contained in 
paragraph (a) of this section; or 

(2) Any provision, rule, regulation, 
ordinance, or permit in effect under 
any other provision of Federal law. 

§ 1104.4 Permit requirements and ex-
ceptions. 

(a) Any person proposing to excavate 
and/or remove archaeological resources 
from public lands, and to carry out ac-
tivities associated with such exca-
vation and/or removal, shall apply to 
the Commissioner for a permit for the 
proposed work, and shall not begin the 
proposed work until a permit has been 
issued. The Commissioner may issue a 
permit to any qualified person, subject 
to appropriate terms and conditions, 
provided that the person applying for a 
permit meets conditions in § 1104.7(a) of 
this part. 

(b) Exceptions: 
(1) No permit shall be required under 

this part for any person conducting ac-
tivities on the public lands under other 
permits, leases, licenses, or entitle-
ments for use, when those activities 
are exclusively for purposes other than 
the excavation and/or removal of ar-
chaeological resources, even though 
those activities might incidentally re-
sult in the disturbance of archae-
ological resources. General earth-mov-
ing excavation conducted under a per-
mit or other authorization shall not be 
construed to mean excavation and/or 
removal as used in this part. This ex-
ception does not, however, affect the 
Commissioner’s responsibility to com-
ply with other authorities which pro-
tect archaeological resources prior to 
approving permits, leases, licenses, or 
entitlements for use; any excavation 
and/or removal of archaeological re-
sources required for compliance with 

those authorities shall be conducted in 
accordance with the permit require-
ments of this part. 

(2) No permit shall be required under 
this part for any person collecting for 
private purposes any rock, coin, bullet, 
or mineral which is not an archae-
ological resource as defined in this 
part, provided that such collecting does 
not result in disturbance of any ar-
chaeological resource. 

(3) No permit shall be required under 
section 3 of the Act of June 8, 1906 (16 
U.S.C. 432) for any archaeological work 
for which a permit is issued under this 
part. 

(c) Persons carrying out official 
agency duties under the Commis-
sioner’s direction, associated with the 
management of archaeological re-
sources, need not follow the permit ap-
plication procedures of § 1104.5. How-
ever, the Commissioner shall insure 
that provisions of §§ 1104.7 and 1104.8 
have been met by other documented 
means, and that any official duties 
which might result in harm to or de-
struction of any Indian tribal religious 
or cultural site, as determined by the 
Commissioner, have been the subject of 
consideration under § 1104.6. 

(d) Upon the written request of the 
Governor of any State, on behalf of the 
State or its educational institutions, 
the Commissioner shall issue a permit, 
subject to the provisions of 
§§ 1104.4(b)(5), 1104.6, 1104.7(a) (3), (4), (5), 
(6), and (7), 1104.8, 1104.9, 1104.11, and 
1104.12(a) to such Governor or to such 
designee as the Governor deems quali-
fied to carry out the intent of the Act, 
for purposes of conducting archae-
ological research, excavating and/or re-
moving archaeological resources, and 
safeguarding and preserving any mate-
rials and data collected in a university, 
museum, or other scientific or edu-
cational institution approved by the 
Commissioner. 

(e) Under other statutory, regu-
latory, or administrative authorities 
governing the use of public lands, au-
thorizations may be required for activi-
ties which do not require a permit 
under this part. Any person wishing to 
conduct on public lands any activities 
related to but believed to fall outside 
the scope of this part should consult 
with the Commissioner, for the purpose 

VerDate Sep<11>2014 13:46 Jul 06, 2015 Jkt 235080 PO 00000 Frm 00359 Fmt 8010 Sfmt 8010 Y:\SGML\235080.XXX 235080Lh
or

ne
 o

n 
D

S
K

7T
P

T
V

N
1P

R
O

D
 w

ith
 C

F
R



350 

22 CFR Ch. XI (4–1–15 Edition) § 1104.5 

of determining whether any authoriza-
tion is required, prior to beginning 
such activities. 

§ 1104.5 Application for permits and 
information collection. 

(a) Any person may apply to the 
Commissioner for a permit to excavate 
and/or remove archaeological resources 
from public lands and to carry out ac-
tivities associated with such exca-
vation and/or removal. 

(b) Each application for a permit 
shall include: 

(1) The nature and extent of the work 
proposed, including how and why it is 
proposed to be conducted, proposed 
time of performance, locational maps, 
and proposed outlet for public written 
dissemination of the results. 

(2) The name and address of the indi-
vidual(s) proposed to be responsible for 
conducting the work, institutional af-
filiation, if any, and evidence of edu-
cation, training, and experience in ac-
cord with the minimal qualifications 
listed in § 1104.7(a). 

(3) The name and address of the indi-
vidual(s), if different from the indi-
vidual(s) named in paragraph (b)(2) of 
this section, proposed to be responsible 
for carrying out the terms and condi-
tions of the permit. 

(4) Evidence of the applicant’s ability 
to initiate, conduct, and complete the 
proposed work, including evidence of 
logistical support and laboratory fa-
cilities. 

(5) Where the application is for the 
excavation and/or removal of archae-
ological resources on public lands, the 
names of the university, museum, or 
other scientific or educational institu-
tion in which the applicant proposes to 
store all collections, and copies of 
records, data, photographs, and other 
documents derived from the proposed 
work. Applicants shall submit written 
certification, signed by an authorized 
official of the institution, of willing-
ness to assume curatorial responsi-
bility for the collections, records, data, 
photographs and other documents and 
to safeguard and preserve these mate-
rials as property of the United States. 

(c) The Commissioner may require 
additional information, pertinent to 
land management responsibilities, to 

be included in the application for per-
mit and shall so inform the applicant. 

(d) Paperwork Reduction Act. The in-
formation collection requirement con-
tained in § 1104.5 of these regulations 
has been approved by the Office of 
Management and Budget under 44 
U.S.C. 3501 et seq. and assigned clear-
ance number 1024–0037. The purpose of 
the information collection is to meet 
statutory and administrative require-
ments in the public interest. The infor-
mation will be used to assist the Com-
missioner in determining that appli-
cants for permits are qualified, that 
the work proposed would further ar-
chaeological knowledge, that archae-
ological resources and associated 
records and data will be properly pre-
served, and that the permitted activity 
would not conflict with the manage-
ment of the public lands involved. Re-
sponse to the information requirement 
is necessary in order for an applicant 
to obtain a benefit. 

§ 1104.6 Notification to Indian tribes of 
possible harm to, or destruction of, 
sites on public lands having reli-
gious or cultural importance. 

(a) If the issuance of a permit under 
this part may result in harm to, or de-
struction of, any Indian tribal religious 
or cultural site on public lands, as de-
termined by the Commissioner, at least 
30 days before issuing such a permit 
the Commissioner shall notify any In-
dian tribe which may consider the site 
as having religious or cultural impor-
tance. Such notice shall not be deemed 
a disclosure to the public for purposes 
of section 9 of the Act. 

(1) Notice by the Commissioner to 
any Indian tribe shall be sent to the 
chief executive officer or other des-
ignated official of the tribe. Indian 
tribes are encouraged to designate a 
tribal official to be the focal point for 
any notification and discussion be-
tween the tribe and the Commissioner. 

(2) The Commissioner may provide 
notice to any other Native American 
group that is known by the Commis-
sioner to consider sites potentially af-
fected as being of religious or cultural 
importance. 

(3) Upon request during the 30-day pe-
riod, the Commissioner may meet with 
official representatives of any Indian 

VerDate Sep<11>2014 13:46 Jul 06, 2015 Jkt 235080 PO 00000 Frm 00360 Fmt 8010 Sfmt 8010 Y:\SGML\235080.XXX 235080Lh
or

ne
 o

n 
D

S
K

7T
P

T
V

N
1P

R
O

D
 w

ith
 C

F
R



351 

International Boundary and Water Commission § 1104.7 

tribe or group to discuss their inter-
ests, including ways to avoid or miti-
gate potential harm or destruction 
such as excluding sites from the permit 
area. Any mitigation measures which 
are adopted shall be incorporated into 
the terms and conditions of the permit 
under § 1104.8. 

(4) When the Commissioner deter-
mines that a permit applied for under 
this part must be issued immediately 
because of an imminent threat of loss 
or destruction of an archaeological re-
source, the Commissioner shall so no-
tify the appropriate tribe. 

(b)(1) In order to identify sites of reli-
gious or cultural importance, the Com-
missioner shall seek to identify all In-
dian tribes having aboriginal or his-
toric ties to the lands under the Com-
missioner’s jurisdiction and seek to de-
termine, from the chief executive offi-
cer or other designated official of any 
such tribe, the location and nature of 
specific sites of religious or cultural 
importance so that such information 
may be on file for land management 
purposes. Information on site eligible 
for or included in the National Register 
of Historic Places may be withheld 
from public disclosure pursuant to sec-
tion 304 of the Act of October 15, 1966, 
as amended (16 U.S.C. 470w–3). 

(2) If the Commissioner becomes 
aware of a Native American group that 
is not an Indian tribe as defined in this 
part but has aboriginal or historic ties 
to public lands under the Commis-
sioner’s jurisdiction, the Commissioner 
may seek to communicate with official 
representatives of that group to obtain 
information on sites they may consider 
to be of religious or cultural impor-
tance. 

(3) The Commissioner may enter into 
agreement with any Indian tribe or 
other Native American group for deter-
mining locations for which such tribe 
or group wishes to receive notice under 
this section. 

§ 1104.7 Issuance of permits. 
(a) The Commissioner may issue a 

permit, for a specified period of time 
appropriate to the work to be con-
ducted, upon determining that: 

(1) The applicant is appropriately 
qualified, as evidenced by training, 
education, and/or experience, and pos-

sesses demonstrable competence in ar-
chaeological theory and methods, and 
in collecting, handling, analyzing, 
evaluating, and reporting archae-
ological data, relative to the type and 
scope of the work proposed, and also 
meets the following minimum quali-
fications: 

(i) A graduate degree in anthropology 
or archaeology, or equivalent training 
and experience; 

(ii) The demonstrated ability to plan, 
equip, staff, organize, and supervise ac-
tivity of the type and scope proposed; 

(iii) The demonstrated ability to 
carry research to completion, as evi-
denced by timely completion of theses, 
research reports, or similar documents; 

(iv) Completion of at least 16 months 
of professional experience and/or spe-
cialized training in archaeological 
field, laboratory, or library research, 
administration, or management, in-
cluding at least 4 months experience 
and/or specialized training in the kind 
of activity the individual proposes to 
conduct under authority of a permit; 
and 

(v) Applicants proposing to engage in 
historical archaeology should have had 
at least one year of experience in re-
search concerning archaeological re-
sources of the prehistoric period. 

(2) The proposed work is to be under-
taken for the purpose of furthering ar-
chaeological knowledge in the public 
interest, which may include but need 
not be limited to, scientific or schol-
arly research, and preservation of ar-
chaeological data; 

(3) The proposed work, including 
time, scope, location, and purpose, is 
not inconsistent with any management 
plan or established policy, objectives, 
or requirements applicable to the man-
agement of the public lands concerned; 

(4) Where the proposed work consists 
of archaeological survey and/or data re-
covery undertaken in accordance with 
other approved uses of the public lands, 
and the proposed work has been agreed 
to in writing by the Commissioner pur-
suant to section 106 of the National 
Historic Preservation Act (16 U.S.C. 
470f), paragraphs (a)(2) and (a)(3) of this 
section shall be deemed satisfied by the 
prior approval; 
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(5) Evidence is submitted to the Com-
missioner that any university, mu-
seum, or other scientific or educational 
institution proposed in the application 
as the repository possesses adequate 
curatorial capability for safeguarding 
and preserving the archaeological re-
sources and all associated records; and 

(6) The applicant has certified that, 
not later than 90 days after the date 
the final report is submitted to the 
Commissioner, the following will be de-
livered to the appropriate official of 
the approved university, museum, or 
other scientific or educational institu-
tion, which shall be named in the per-
mit: 

(i) All artifacts, samples, collections, 
and copies of records, data, photo-
graphs, and other documents resulting 
from work conducted under the re-
quested permit where the permit is for 
the excavation and/or removal of ar-
chaeological resources from public 
lands. 

(b) When the area of the proposed 
work would cross jurisdictional bound-
aries, so that permit applications must 
be submitted to more than one Federal 
agency, the Commissioner shall coordi-
nate the review and evaluation of ap-
plications and the issuance of permits. 

§ 1104.8 Terms and conditions of per-
mits. 

(a) In all permits issued, the Commis-
sioner shall specify: 

(1) The nature and extent of work al-
lowed and required under the permit, 
including the time, duration, scope, lo-
cation, and purpose of the work; 

(2) The name of the individual(s) re-
sponsible for conducting the work and, 
if different, the name of the indi-
vidual(s) responsible for carrying out 
the terms and conditions of the permit; 

(3) The name of any university, mu-
seum, or other scientific or educational 
institutions in which any collected ma-
terials and data shall be deposited; and 

(4) Reporting requirements. 
(b) The Commissioner may specify 

such terms and conditions as deemed 
necessary, consistent with this part, to 
protect public safety and other values 
and/or resources, to secure work areas, 
to safeguard other legitimate land 
uses, and to limit activities incidental 
to work authorized under a permit. 

(c) Initiation of work or other activi-
ties under the authority of a permit 
signifies the permittee’s acceptance of 
the terms and conditions of the permit. 

(d) The permittee shall not be re-
leased from requirements of a permit 
until all outstanding obligations have 
been satisifed, whether or not the term 
of the permit has expired. 

(e) The permittee may request that 
the Commissioner extend or modify a 
permit. 

(f) The permittee’s performance 
under any permit issued for a period 
greater than 1 year shall be subject to 
review by the Commissioner, at least 
annually. 

§ 1104.9 Suspension and revocation of 
permits. 

(a) Suspension or revocation for cause. 
(1) The Commissioner may suspend a 
permit issued pursuant to this part 
upon determining that the permittee 
has failed to meet any of the terms and 
conditions of the permit or has vio-
lated any prohibition of the Act or 
§ 1104.3. The Commissioner shall pro-
vide written notice to the permittee of 
the suspension, the cause thereof, and 
the requirements which must be met 
before the suspension will be removed. 

(2) The Commissioner may revoke a 
permit upon assessment of a civil pen-
alty under § 1104.14 upon the permit-
tee’s conviction under section 6 of the 
Act, or upon determining that the per-
mittee has failed after notice under 
this section to correct the situation 
which led to suspension of the permit. 

(b) Suspension or revocation for man-
agement purposes. The Commissioner 
may suspend or revoke a permit, with-
out liability to the United States, its 
agents, or employees, when continu-
ation of work under the permit would 
be in conflict with management re-
quirements not in effect when the per-
mit was issued. The Commissioner 
shall provide written notice to the per-
mittee stating the nature of and basis 
for the suspension or revocation. 

§ 1104.10 Appeals relating to permits. 

Any affected person may appeal per-
mit issuance, denial of permit 
issuance, suspension, revocation, and 
terms and conditions of a permit. 
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§ 1104.11 Relationship to section 106 of 
the National Historic Preservation 
Act. 

Issuance of a permit in accordance 
with the Act and this part does not 
constitute an undertaking requiring 
compliance with section 106 of the Act 
of October 15, 1966 (16 U.S.C. 470f). How-
ever, the mere issuance of such a per-
mit does not excuse the Commissioner 
from compliance with section 106 where 
otherwise required. 

§ 1104.12 Custody of archaeological re-
sources. 

(a) Archaeological resources exca-
vated or removed from the public lands 
remain the property of the United 
States. 

(b) The Commissioner may provide 
for the exchange of archaeological re-
sources among suitable universities, 
museums, or other scientific or edu-
cational institutions, when such re-
sources have been excavated or re-
moved from public lands under the au-
thority of a permit issued by the Com-
missioner. 

§ 1104.13 Determination of archae-
ological or commercial value and 
cost of restoration and repair. 

(a) Archaeological value. For purposes 
of this part, the archaeological value of 
any archaeological resource involved 
in a violation of the prohibitions in 
§ 1104.3 of this part or conditions of a 
permit issued pursuant to this part 
shall be the value of the information 
associated with the archaeological re-
source. This value shall be appraised in 
terms of the costs of the retrieval of 
the scientific information which would 
have been obtainable prior to the viola-
tion. These costs may include, but need 
not be limited to, the cost of preparing 
a research design, conducting field 
work, carrying out laboratory analysis, 
and preparing reports as would be nec-
essary to realize the information po-
tential. 

(b) Commercial value. For purposes of 
this part, the commercial value of any 
archaeological resource involved in a 
violation of the prohibitions in § 1104.3 
of this part or conditions of a permit 
issued pursuant to this part shall be its 
fair market value. Where the violation 
has resulted in damage to the archae-

ological resource, the fair market 
value should be determined using the 
condition of the archaeological re-
source prior to the violation, to the ex-
tent that its prior condition can be 
ascertained. 

(c) Cost of restoration and repair. For 
purposes of this part, the cost of res-
toration and repair of archaeological 
resources damaged as a result of a vio-
lation of prohibitions or conditions 
pursuant to this part, shall be the sum 
of the costs already incurred for emer-
gency restoration or repair work, plus 
those costs projected to be necessary to 
complete restoration and repair, which 
may include, but need not be limited 
to, the costs of the following: 

(1) Reconstruction of the archae-
ological resource; 

(2) Stabilization of the archae-
ological resource; 

(3) Ground contour reconstruction 
and surface stabilization; 

(4) Research necessary to carry out 
reconstruction or stabilization; 

(5) Physical barriers or other protec-
tive devices, necessitated by the dis-
turbance of the archaeological re-
source, to protect it from further dis-
turbance; 

(6) Examination and analysis of the 
archaeological resource including re-
cording remaining archaeological in-
formation, where necessitated by dis-
turbance, in order to salvage remaining 
values which cannot be otherwise con-
served; 

(7) Reinterment of human remains in 
accordance with religious custom and 
State, local, or tribal law, where appro-
priate, as determined by the Commis-
sioner; 

(8) Preparation of reports relating to 
any of the above activities. 

§ 1104.14 Assessment of civil penalties. 
(a) The Commissioner may assess a 

civil penalty against any person who 
has violated any prohibition contained 
in § 1104.3 or who has violated any term 
or condition included in a permit 
issued in accordance with the Act and 
this part. 

(b) Notice of violation. The Commis-
sioner shall serve a notice of violation 
upon any person believed to be subject 
to a civil penalty, either in person or 
by registered or certified mail (return 

VerDate Sep<11>2014 13:46 Jul 06, 2015 Jkt 235080 PO 00000 Frm 00363 Fmt 8010 Sfmt 8010 Y:\SGML\235080.XXX 235080Lh
or

ne
 o

n 
D

S
K

7T
P

T
V

N
1P

R
O

D
 w

ith
 C

F
R



354 

22 CFR Ch. XI (4–1–15 Edition) § 1104.14 

receipt requested). The Commissioner 
shall include in the notice: 

(1) A concise statement of the facts 
believed to show a violation; 

(2) A specific reference to the provi-
sion(s) of this part or to a permit 
issued pursuant to this part allegedly 
violated; 

(3) The amount of penalty proposed 
to be assessed, including any initial 
proposal to mitigate or remit where ap-
propriate, or a statement that notice of 
a proposed penalty amount will be 
served after the damages associated 
with the alleged violation have been 
ascertained; 

(4) Notification of the right to file a 
petition for relief pursuant to para-
graph (d) of this section, or to await 
the Commissioner’s notice of assess-
ment, and to request a hearing in ac-
cordance with paragraph (g) of this sec-
tion. The notice shall also inform the 
person of the right to seek judicial re-
view of any final administrative deci-
sion assessing a civil penalty. 

(c) The person served with a notice of 
violation shall have 45 calendar days 
from the date of its service (or the date 
of service of a proposed penalty 
amount, if later) in which to respond. 
During this time the person may: 

(1) Seek informal discussions with 
the Commissioner; 

(2) File a petition for relief in accord-
ance with paragraph (d) of this section; 

(3) Take no action and await the 
Commissioner’s notice of assessment; 

(4) Accept in writing or by payment 
the proposed penalty, or any mitiga-
tion or remission offered in the notice. 
Acceptance of the proposed penalty or 
mitigation or remission shall be 
deemed a waiver of the notice of assess-
ment and of the right to request a 
hearing under paragraph (g) of this sec-
tion. 

(d) Petition for relief. The person 
served with a notice of violation may 
request that no penalty be assessed or 
that the amount be reduced, by filing a 
petition for relief with the Commis-
sioner within 45 calendar days of the 
date of service of the notice of viola-
tion (or of a proposed penalty amount, 
if later). The petition shall be in writ-
ing and signed by the person served 
with the notice of violation. If the per-
son is a corporation, the petition must 

be signed by an officer authorized to 
sign such documents. The petition 
shall set forth in full the legal or fac-
tual basis for the requested relief. 

(e) Assessment of penalty. (1) The Com-
missioner shall assess a civil penalty 
upon expiration of the period for filing 
a petition for relief, upon completion 
of review of any petition filed, or upon 
completion of informal discussions, 
whichever is later. 

(2) The Commissioner shall take into 
consideration all available informa-
tion, including information provided 
pursuant to paragraphs (c) and (d) of 
this section or furnished upon further 
request by the Commissioner. 

(3) If the facts warrant a conclusion 
that no violation has occurred, the 
Commissioner shall so notify the per-
son served with a notice of violation, 
and no penalty shall be assessed. 

(4) Where the facts warrant a conclu-
sion that a violation has occurred, the 
Commissioner shall determine a pen-
alty amount in accordance with 
§ 1104.15. 

(f) Notice of assessment. The Commis-
sioner shall notify the person served 
with a notice of violation of the pen-
alty amount assessed by serving a writ-
ten notice of assessment, either in per-
son or by registered or certified mail 
(return receipt requested). The Com-
missioner shall include in the notice of 
assessment: 

(1) The facts and conclusions from 
which it was determined that a viola-
tion did occur; 

(2) The basis in § 1104.15 for deter-
mining the penalty amount assessed 
and/or any offer to mitigate or remit 
the penalty; and 

(3) Notification of the right to re-
quest a hearing, including the proce-
dures to be followed, and to seek judi-
cial review of any final administrative 
decision assessing a civil penalty. 

(g) Hearings. (1) Except where the 
right to request a hearing is deemed to 
have been waived as provided in para-
graph (c)(4) of this section, the person 
served with a notice of assessment may 
file a written request for a hearing 
with the adjudicatory body specified in 
the notice. The person shall enclose 
with the request for hearing a copy of 
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the notice of assessment, and shall de-
liver the request as specified in the no-
tice of assessment, personally or by 
registered or certified mail (return re-
ceipt requested). 

(2) Failure to deliver a written re-
quest for a hearing within 45 days of 
the date of service of the notice of as-
sessment shall be deemed a waiver of 
the right to a hearing. 

(3) Any hearing conducted pursuant 
to this section shall be held in accord-
ance with 5 U.S.C. 554. In any such 
hearing, the amount of civil penalty 
assessed shall be determined in accord-
ance with this part, and shall not be 
limited by the amount assessed by the 
Commissioner under paragraph (f) of 
this section or any offer of mitigation 
or remission made by the Commis-
sioner. 

(h) Final administrative decision. (1) 
Where the person served with a notice 
of violation has accepted the penalty 
pursuant to paragraph (c)(4) of this sec-
tion, the notice of violation shall con-
stitute the final administrative deci-
sion; 

(2) Where the person served with a 
notice of assessment has not filed a 
timely request for a hearing pursuant 
to paragraph (g)(1) of this section, the 
notice of assessment shall constitute 
the final administrative decision; 

(3) Where the person served with a 
notice of assessment has filed a timely 
request for a hearing pursuant to para-
graph (g)(1) of this section, the decision 
resulting from the hearing or any ap-
plicable administrative appeal there-
from shall constitute the final admin-
istrative decision. 

(i) Payment of penalty. (1) The person 
assessed a civil penalty shall have 45 
calendar days from the date of issuance 
of the final administrative decision in 
which to make full payment of the pen-
alty assessed, unless a timely request 
for appeal has been filed with a United 
States District Court as provided in 
section 7(b)(1) of the Act. 

(2) Upon failure to pay the penalty, 
the Commissioner may request the At-
torney General to institute a civil ac-
tion to collect the penalty in a United 
States District Court for any district 
in which the person assessed a civil 
penalty is found, resides, or transacts 
business. Where the Commissioner is 

not represented by the Attorney Gen-
eral, a civil action may be initiated di-
rectly by the Commissioner. 

(j) Other remedies not waived. Assess-
ment of a penalty under this section 
shall not be deemed a waiver of the 
right to pursue other available legal or 
administrative remedies. 

§ 1104.15 Civil penalty amounts. 

(a) Maximum amount of penalty. (1) 
Where the person being assessed a civil 
penalty has not committed any pre-
vious violation of any prohibition in 
§ 1104.3 or of any term or condition in-
cluded in a permit issued pursuant to 
this part, the maximum amount of the 
penalty shall be the full cost of res-
toration and repair of archaeological 
resources damaged plus the archae-
ological or commercial value of archae-
ological resources destroyed or not re-
covered. 

(2) Where the person being assessed a 
civil penalty has committed any pre-
vious violation of any prohibition in 
§ 1104.3 or of any term or condition in-
cluded in a permit issued pursuant to 
this part, the maximum amount of the 
penalty shall be double the cost of res-
toration and repair plus double the ar-
chaeological or commercial value of ar-
chaeological resources destroyed or not 
recovered. 

(3) Violations limited to the removal 
of arrowheads located on the surface of 
the ground shall not be subject to the 
penalties prescribed in this section. 

(b) Determination of penalty amount, 
mitigation, and remission. The Commis-
sioner may assess a penalty amount 
less than the maximum amount of pen-
alty and may offer to mitigate or remit 
the penalty. 

(1) Determination of the penalty 
amount and/or a proposal to mitigate 
or remit the penalty may be based 
upon any of the following factors: 

(i) Agreement by the person being as-
sessed a civil penalty to return to the 
Commissioner archaeological resources 
removed from public lands; 

(ii) Agreement by the person being 
assessed a civil penalty to assist the 
Commissioner in activity to preserve, 
restore, or otherwise contribute to the 
protection and study of archaeological 
resources on public lands; 
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(iii) Agreement by the person being 
assessed a civil penalty to provide in-
formation which will assist in the de-
tection, prevention, or prosecution of 
violations of the Act or this part; 

(iv) Demonstration of hardship or in-
ability to pay, provided that this factor 
shall only be considered when the per-
son being assessed a civil penalty has 
not been found to have previously vio-
lated the regulations in this part; 

(v) Determination that the person 
being assessed a civil penalty did not 
willfully commit the violation; 

(vi) Determination that the proposed 
penalty would constitute excessive 
punishment under the circumstances; 

(vii) Determination of other miti-
gating circumstances appropriate to 
consideration in reaching a fair and ex-
peditious assessment. 

(2) When the penalty is for a viola-
tion which may have had an effect on a 
known Indian tribal religious or cul-
tural site on public lands, the Commis-
sioner should consult with and consider 
the interests of the affected tribe(s) 
prior to proposing to mitigate or remit 
the penalty. 

§ 1104.16 Other penalties and rewards. 
(a) Section 6 of the Act contains 

criminal prohibitions and provisions 
for criminal penalties. Section 8(b) of 
the Act provides that archaeological 
resources, vehicles, or equipment in-
volved in a violation may be subject to 
forfeiture. 

(b) Section 8(a) of the Act provides 
for rewards to be made to persons who 
furnish information which leads to con-
viction for a criminal violation or to 
assessment of a civil penalty. The 
Commissioner may certify to the Sec-
retary of the Treasury that a person is 
eligible to receive payment. Officers 
and employees of Federal, State, or 
local government who furnish informa-
tion or render service in the perform-
ance of their official duties, and per-

sons who have provided information 
under § 1104.15(b)(1)(iii) shall not be cer-
tified eligible to receive payment of re-
wards. 

§ 1104.17 Confidentiality of archae-
ological resource information. 

(a) The Commissioner shall not make 
available to the public, under sub-
chapter II of chapter 5 of title 5 of the 
United States Code or any other provi-
sion of law, information concerning the 
nature and location of any archae-
ological resource, with the following 
exceptions: 

(1) The Commissioner may make in-
formation available, provided that the 
disclosure will further the purposes of 
the Act and this part, or the Act of 
June 27, 1960, as amended (16 U.S.C. 469– 
469c), without risking harm to the ar-
chaeological resource or to the site in 
which it is located. 

(2) The Commissioner shall make in-
formation available, when the Gov-
ernor of any State has submitted to 
the Commissioner a written request for 
information, concerning the archae-
ological resources within the request-
ing Governor’s State, provided that the 
request includes: 

(i) The specific archaeological re-
source or area about which information 
is sought; 

(ii) The purpose for which the infor-
mation is sought; and 

(iii) The Governor’s written commit-
ment to adequately protect the con-
fidentiality of the information. 

§ 1104.18 Report to the Secretary of 
the Interior. 

The Commissioner, when requested 
by the Secretary of the Interior, shall 
submit such information as is nec-
essary to enable the Secretary to com-
ply with section 13 of the Act. 

PARTS 1105–1199 [RESERVED] 
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